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The House met at 9:30 a.m. and was
called to order by the Speaker pro tem-
pore [Mrs. WALDHOLTZ].

DESIGNATION OF SPEAKER PRO
TEMPORE

The SPEAKER pro tempore laid be-
fore the House the following commu-
nication from the Speaker:

WASHINGTON, DC,
March 7, 1995.

I hereby designate the Honorable ENID G.
WALDHOLTZ to act as Speaker pro tempore on
this day.

NEWT GINGRICH,
Speaker of the House of Representatives.

MORNING BUSINESS

The SPEAKER pro tempore. Pursu-
ant to the order of the House of Janu-
ary 4, 1995, the Chair will now recog-
nize Members from lists submitted by
the majority and minority leaders for
morning hour debates. The Chair will
alternate recognition between the par-
ties, with each party limited to not to
exceed 30 minutes, and each Member
except the majority and minority lead-
ers limited to not to exceed 5 minutes.

The Chair recognizes the gentleman
from Florida [Mr. JoHNSTON] for 5 min-
utes.

ETHICAL VIOLATIONS: PAST AND
PRESENT

Mr. JOHNSTON of Florida. Madam
Speaker, until 2 weeks ago, in almost
20 years of public service, | had never
filed a complaint against a colleague,
even though | twice served on commit-
tees charged with investigating col-
leagues for ethical violations in the
Florida State Senate with their cen-
sure or dismissal often hanging in the
balance.

In 30 years of the practice of law, I
never filed an ethics complaint against
a colleague, even though again, |

served for many years on the grievance
committee of the Florida Bar which
recommended to the bar either disbar-
ment, suspension, or reprimand for se-
rious violations of ethical standards.

Accordingly, 1 do not take lightly
such complaints against a colleague,
and in particular, the Speaker of the
House.

On Wednesday, February 22 of this
year, | became a signatory, along with
Congresswomen PAT SCHROEDER and
CYNTHIA MCKINNEY, to a complaint
filed with the House Committee on
Standards of Official Conduct against
Speaker NEWT GINGRICH.

The first response to our complaint
by the Speaker was communicated
through his staff assistant, who, ac-
cording to the Washington Post, ““* * *
accused the lawmakers who filed the
complaint of ‘malicious imbecility.”” |
consider this a rather intemperate re-
mark, to say the least, and as much as
the spokesman is an employee of the
House of Representatives and a surro-
gate of the Speaker, | find his tone and
language both offensive and inappro-
priate.

On Friday of the same week, Mr.
GINGRICH made the following statement
with respect to our complaint: “They
are misusing the ethics system in a de-
liberate, vicious, vindictive way, and |
think it is despicable and | have just
about had it.”

I do not plan to discuss the merits of
the complaint against Mr. GINGRICH
this morning. | believe that would be
improper, because the matter is now
within the jurisdiction of the Commit-
tee on Standards of Official Conduct. If
and when there are charges filed
against the Speaker by the committee,
the full House will sit in judgment of
these charges. | will comment, how-
ever, on the history of the Speaker’s
complaints against a former colleague.

It is common knowledge that Mr.
GINGRICH filed numerous complaints
against Speaker Jim Wright in 1988,

and | quote at length from an article in
the New York Times dated June 10,
1988:

The New York Times has examined the
case against Mr. Wright through interviews
with the House Republican who has been his
main accuser, as well as with the Speaker’s
attorney and legal experts and through a re-
view of the House rules, transcripts of con-
gressional debate of those rules and other
documents.

In the course of that examination, the
Speaker’s primary critic, Representative
Newt Gingrich of Georgia and Mr. Gingrich’s
aides said that there were errors and gaps in
the complaint that he had filed with the Eth-
ics Committee and that led to the panel’s
proceedings, but they said that what was
most important was a full inquiry into the
Speaker’s actions, as well as a review of the
adequacy of the House rules.

The case against Mr. Wright as laid out in
the complaint is not particularly strong, ac-
cording to Mr. Gingrich and his aides. Mr.
Gingrich said in an interview earlier this
week that the two counts involving oil in-
vestments had been included in his com-
plaint solely “‘out of curiosity’” and that “I
don’t expect them to be actionable items.”’

Let me repeat that 7 years ago, Mr.
GINGRICH told the New York Times
that he filed two counts against the
Speaker of the U.S. House of Rep-
resentatives solely out of curiosity and
with no expectation of their being ac-
tionable.

My compliant against the Speaker of
the House on February 22 certainly was
not conceived out of curiosity and cer-
tainly does not rise or fall to the level
of malicious imbecility, and certainly,
as quoting the Speaker in reference to
this compliant, is not offered in a de-
liberate, vicious, vindictive way. |
would never charge a colleague with
misconduct and the violation of a law
and ethics, as | have done, without se-
rious and conscientious deliberation
and conviction.

Continuing in a historical vein, |
have attached to these remarks a press
release issued by Mr. GINGRICH through
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his congressional office, dated July 28,
1988. In this press release, Mr. GINGRICH
demands that the special counsel ap-
pointed to investigate House Speaker
Jim Wright be given carte blanche au-
thority. Let me point out that this spe-
cial counsel was appointed under a
Democratic Congress with the consent
of the then-Speaker, Jim Wright. |
quote from this press release:

The rules normally applied by the Ethics
Committee to an investigation of a typical
Member are insufficient in an investigation
of the Speaker of the House, a position which
is third in line of succession to the Presi-
dency and the second most powerful position
in America. Clearly this investigation has to
meet a higher standard of public account-
ability and integrity.

So far, the Speaker of the House,
Congressman NEwT GINGRICH, has
failed to respond publicly to three
charges lodged against him in the Com-
mittee of Standards of Official Con-
duct, except in terms of the vernacular
that | quoted earlier, nor has he con-
sented to the appointment of a special
counsel. It is he who placed himself in
the glasshouse 7 years ago. It is he who
has raised the questions of integrity,
character, and conflict with which we
now contend, and it is he alone who
can remove this cloud, not only from
himself, but from the body over which
he now presides.

NEWT GINGRICH is third in line of suc-
cession to the Presidency, occupying
the second most powerful position in
America. As such, and to quote his own
words, ‘““‘Clearly, this investigation has
to meet a higher standard of public ac-
countability and integrity.”

GINGRICH INSISTS ON THOROUGH
INVESTIGATION

WASHINGTON, DC.—Congressman Newt
Gingrich (R-GA) today insisted that the
House Ethics Committee give the special
counsel appointed to investigate House
Speaker Jim Wright the independence nec-
essary to do a thorough and complete job.
Discouraged by several news reports that
special counsel Richard Phelan would be re-
stricted in the scope of his investigation,
Gingrich took a series of actions including
writing to House Ethics Chairman Julian
Dixon (D-CA), forwarding the letter to his
colleagues in the House, and speaking on the
House floor on the need for a truly independ-
ent counsel with full leeway in pursuing the
investigation.

In his letter to Chairman Dixon, Gingrich
wrote:

““l have a number of concerns regarding the
Ethics Committee’s contract with and in-
structions for the special counsel hired to
conduct the investigation into Speaker Jim
Wright’s questionable financial dealings.

“First, I am concerned that the scope, au-
thority, and independence of the special
counsel will be limited by the guidelines the
Ethics Committee has established.”

Gingrich agreed with concerns raised by
Common Cause Chairman Archibald Cox in a
letter to Chairman Dixon earlier this week.
The Common Cause letter urged the Ethics
Committee to commit itself to the following
measures:

1. The outside counsel shall have full au-
thority to investigate and present evidence
and arguments before the Ethics Committee
concerning the questions arising out of the
activities of House Speaker James C. Wright,
Jr.;
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2. The outside counsel shall have full au-
thority to organize, select, and hire staff on
a full- or part-time basis in such numbers as
the counsel reasonably requires and will be
provided with such funds and facilities as the
counsel reasonably requires;

3. The outside counsel shall have full au-
thority to review all documentary evidence
available from any source and full coopera-
tion of the Committee in obtaining such evi-
dence;

4. The Committee shall give the outside
counsel full cooperation in the issuance of
subpoenas;

5. The outside counsel shall be free, after
discussion with the Committee, to make
such public statements and reports as the
counsel deems appropriate;

6. The outside counsel shall have full au-
thority to recommend that formal charges to
brought before the Ethics Committee, shall
be responsible for initiating and conducting
proceedings if formal charges have been
brought and shall handle any aspects of the
proceedings believed to be necessary for a
full inquiry;

7. The Committee shall not countermand
or interfere with the outside counsel’s abil-
ity to take steps necessary to conduct a full
and fair investigation; and

8. The outside counsel will not be removed
except for good cause.

Gingrich wrote to Chairman Dixon, “It is
my impression from press reports that the
Ethics Committee has specifically failed to
meet the Common Cause standard. Further-
more, it is my understanding that the spe-
cial counsel cannot go beyond the six areas
outlined in your June 9, 1988, Resolution of
Preliminary Inquiry. This leads me to be-
lieve that the special counsel will not be al-
lowed to investigate the questionable bulk
purchases of Mr. Wright’s book, ‘“‘Reflections
of a Public Man,” as a way to circumvent
House limits on outside income.

“l am particularly concerned that the un-
usual purchases by the Teamsters Union, the
New England Mutual Life Insurance Co., a
Fort Worth developer, and a Washington lob-
byist will not be investigated.

“l believe many will perceive this action
as an attempt by the Ethics Committee to
control the scope and direction of the inves-
tigation.”

Gingrich requested a copy of the contract
arranged between the Ethics Committee and
Mr. Phelan. He also asked to know the ex-
tent of Mr. Phelan’s subpoena power.

Gingrich said, “The House of Representa-
tives, as well as the American public, deserve
an investigation which will uncover the
truth. At this moment, | am afraid that the
apparent restrictions placed on this special
counsel will not allow the truth to be uncov-
ered.

“The rules normally applied by the Ethics
Committee to an investigation of a typical
Member are insufficient in an investigation
of the Speaker of the House, a position which
is third in the line of succession to the Presi-
dency and the second most powerful elected
position in America. Clearly, this investiga-
tion has to meet a higher standard of public
accountability and integrity.”

SPENDING CUTS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Flor-
ida [Mr. Goss] is recognized during
morning business for 5 minutes.

Mr. GOSS. Madam Speaker, | read in
last Friday’s Congress Daily that the
chairman of the Budget Committee in
the other body is looking for between
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$150 and $200 billion in discretionary
cuts as part of his effort to bring about
a balanced budget. Some might see
that as a difficult or even an impos-
sible task. But a careful and honest as-
sessment of all discretionary accounts
yields heartening news. It can be done,
| say. It can be done. There is at least
this much nonpriority spending we can
eliminate. In fact, | would argue that
there is much more than $150 to $200
billion. As we move toward the budget
and appropriations process, it is imper-
ative that we address the wasteful
spending that bloats our Federal budg-
et, as everybody knows. As | have done
for the last 3 years, | have again sub-
mitted to the budgetary leaders of both
Houses of Congress my annual list of
discretionary spending cuts for their
consideration. These 75 cuts would save
the American taxpayer $275 billion over
5 years.

Madam Speaker, critics of the bal-
anced budget amendment contend that
it would mandate draconian cuts in en-
titlement programs because our discre-
tionary budget simply just does not
offer significant savings. The facts
clearly show otherwise. In reality, we
continue to fund outdated and duplica-
tive programs that operate in the shad-
ows serving our bureaucracy and spe-
cial interests rather than the American
people we work for. We desperately
need to shed some light on these an-
cient programs. The Appalachian Re-
gional Commission, a Great Society
era created as a temporary response to
poverty, continues to spend hundreds
of millions of dollars annually with lit-
tle discernible impact on the long-term
economic health of the United States
of America.

These are probably very worthy
projects, but | do not think they really
are getting at the core of poverty and
they probably would not compete as
well with other Federal dollars for
more urgent needs. Only in Washington
could this be construed as a legitimate
response to poverty. The Rural Elec-
trification Administration, which pro-
vides electricity for my home in
Sanibel, formed in 1935 when only 10
percent of projects have included fund-
ing for the NASCAR Hall of Fame and
most recently $750,000 toward a new
football stadium in South Carolina.
Rural America had electricity, contin-
ues to spend billions of dollars subsidiz-
ing rural electric and telephone compa-
nies—this despite the fact that today
99 percent of rural America has elec-
tricity and 98 percent has phones. |
suggest those who do not have it do not
want it. Taken alone, each of these
programs may not amount to large
costs—but when you start adding them
up, going through a whole list of
projects, you can see why we have a
budget crisis.

Unfortunately, programs like these
are the rule rather than the exception.
Of course, Government must lead by
example. That is why | have proposed
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also reducing the legislative and execu-
tive branch appropraition by 20 per-
cent, which would save $3 billion over
the next 5 years. The American people
spoke clearly last November—they
want to downsize the Government. We
should understand that message. And
that process needs to begin at the top
with Congress and the President. To be
credible, we must not only eliminate
wasteful spending but we must also be
willing to look at good programs and
prioritize our limited financial re-
sources so we get the most important
served. | do not pretend to think that
we can correct decades of neglect and
abuse overnight. While these 75 propos-
als which | offered are not a cure-all,
they will hopefully serve as the first
shot in the coming budgetary battle
between the defenders of the status quo
and those of us who came here to make
a difference.

The debate is between the habitual
big spenders in the District of Colum-
bia and those newcomers who have
dared to suggest maybe the Federal
Government should stop the waste,
fraud, and abuse of the precious tax
dollars. There is no one in America
who has come forward to claim or even
to imply that every Federal dollar
spent is a dollar well spent. On the con-
trary, there are tens, if not hundreds,
of millions of Americans who know we
are not handling their tax dollars as
wisely as possible and they are asking
us to do better. There is no excuse for
us not to do better. We can start now,
we can start today. | urge my col-
leagues to look at my list of spending
cuts, and if they do not like my list,
make your own. There are plenty of
places to cut spending.

CUTS IN VETERANS’ BENEFITS
CALLED CALLOUS AND UNCON-
SCIONABLE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Ohio
[Mr. STOKES] is recognized during
morning business for 3 minutes.

Mr. STOKES. Madam Speaker, last
week the House Appropriations Com-
mittee voted to drastically cut $206
million in funding for programs that
serve our Nation’s veterans. |1 do not
think this is the proper way to dem-
onstrate our commitment to individ-
uals who have made the ultimate sac-
rifice in serving this Nation and pro-
tecting our lives and property.

It is especially callous that these
cuts come from funds earmarked for
medical equipment and ambulatory
care facilities. The Veterans’ Adminis-
tration currently has an unmet need of
necessary medical equipment exceed-
ing three-quarters of a billion dollars.
The bill passed by the Appropriations
Committee would increase that unmet
need by at least $50 million.

How can we even consider such re-
ductions when information we hear
daily tells us of new and emerging med-
ical conditions being experienced by

CONGRESSIONAL RECORD —HOUSE

our veterans. Just when our veterans’
medical centers and medical teams are
recognizing and attempting to address
these problems, the Republican-con-
trolled House wants to slash funds that
would be used to purchase such types
of equipment as cat scanners, x-rays,
EKG machines, and other vital equip-
ment. Already, due to budget con-
straints, the VA is not able to replace
and improve medical equipment nearly
as often as the private sector.

Even more shocking is the $156 mil-
lion reduction in construction projects.
These funds are targeted for ambula-
tory care facilities—a crucial aspect of
the VA’s medical care agenda at a time
when our aging World War 1l veterans
are requiring more medical assistance.
Clearly, this is not the time to cut
back on ambulatory care facilities.

If the rescissions have been rec-
ommended by the Republicans on the
committee to offset the costs of the
California earthquake and other natu-
ral disasters, it will create another dis-
aster for thousands of our veterans. If
these actions are intended to offset the
cost of future tax cuts—including cap-
ital gains for middle-class families and
affluent investors—it is unconscion-
able.

These cuts are ill-considered. The
veterans of this Nation have dutifully
served this country. We owe them the
same full measure of devotion they
gave in protecting this Nation with
their lives.

THE ROLE OF THE ARMS CONTROL
AND DISARMAMENT AGENCY IN
INTERNATIONAL AFFAIRS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Geor-
gia [Mr. LINDER] is recognized during
morning business for 5 minutes.

Mr. LINDER. Madam Speaker, this
past week in a press conference with
the President’s Presidential press sec-
retary, we heard him say that, “Prime
Minister Rabin is calling. | think it is
fair for us to say because he is upset
and alarmed by the action taken in the
House of Representatives to cut back
on funding in the fiscal year 1995 sup-
plemental bill for debt forgiveness for
Jordan.”’

While he said that, we do not know if
that is why Prime Minister Rabin was
calling. We have learned that very
often what this White House says has
no relation to the facts, but that is
what he said.

He further said the President told the
Prime Minister in candor that we face
a very tough audience on Capitol Hill.
“This is an example of the tilt toward
isolation that you now see in the Re-
publican-dominated Congress.”

That is vintage Bill Clinton, blame
the other guy, “I didn’t do it, | am try-
ing to help you, the devil made me do
it, the dog ate my lunch, the dog ate
my homework.”’

Madam Speaker, the President’s en-
trance into the Middle East is to first
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make it partisan and to politicize for-
eign affairs. It is most shameful that it
is done in one of the most troubled
areas of the world. Why does he do
this? Because for 2% years this Nation
has lacked a coherent global vision, a
global view.

What are our U.S. national security
interests? When | look across world, |
see our friends in NATO, the former
Soviet bloc, it is absolutely in the in-
terests of the United States that the
former Soviet-bloc nations discover
that capitalism and freedom work.

I see our increasingly important
trading partners on the Pacific rim
and, of course, the tinderbox for the
world, the Middle East. And where are
our troops that are supposed to be the
shield of the Republic and the shield of
our foreign affairs? Our troops are in
Rwanda, Somalia, Haiti, Cambodia,
Macedonia, northern lIraq, hardly a re-
flection of a coherent world view.

The peace process today in the Mid-
dle East has been carried out without
United States leadership. This is the
first administration of the last four
that has shown no interest in leader-
ship in the Middle East peace process.

The PLO agreement was reached, not
in the United States, but in Oslo. Of
course, the great handshake took place
on the south lawn, but we were not in-
volved until after the agreement had
been reached.

The Jordanian-Israeli agreements
were bilateral. The agreements were
signed on the south lawn, but we were
not there in the leadership. But lack-
ing any domestic agenda this year, the
President has decided to weigh in on
the Middle East and has done so by po-
liticizing it and making it partisan. He
can do something about this right in
his own administration. Israel is a na-
tion that is in a defensive posture, with
armed aggressors all around her, and is
building a defensive ARROW missile
system for protection to shoot down in-
coming ballistic missiles. We now have
an Arms Control and Disarmament
Agency that has been in effect since
1972—and an ABM agreement—that is
negotiating further agreements with
former Soviet-bloc nations for reasons
that absolutely escape me.

We are the only Nation that can add
to the technology required for a bullet
to intercept a bullet. We have done
that with the ERINT missile, called
the PAC-3, built by Rockwell. But this
administration, under what | presume
to be simply bureaucratic inertia, has
chosen to limit further technological
advances in this intercept missile tech-
nology to 3 kilometers per second, pre-
cisely what we have now. | do not know
why we would want to limit any future
technology, since there is not a nation
in the world competing with us in this
technology, why would we ask them to
agree with us to limit what we can do?

Mr. President, if you want to do
something about the Middle East and
for the future safety of this very vul-
nerable friend in this troubled part of
the world, abolish the Arms Control
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and Disarmament Agency, get out of
ABM, and let her protect herself.

VETERANS’ RESCISSIONS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Illi-
nois [Mr. GUTIERREZ] is recognized dur-
ing morning business for 3 minutes.

Mr. GUTIERREZ. Madam Speaker,
you know, we keep calling these cuts
rescissions. But let us face it. These
are not rescissions, but rather a re-
treat, a retreat from recent promises
to fund programs during this fiscal
year, a retreat from long-standing
promises to serve veterans. And, just
as an army in retreat turns its back
and runs, those who support this pack-
age are also turning their backs.

Obviously, the Appropriations Com-
mittee has done a disservice to all
Americans affected by those cuts. But,
let us consider how shameful it is to do
a disservice to people who have already
given their service to this country.
That means America’s veterans. These
cuts are financing 14 years of failed,
phony, fiscal policy from the GOP—two
sets of Republican budget-busters that
are squeezing working families like a
vice.

In 1981, a Republican President began
to cut taxes for the wealthy and build
up our defense. And in 1995, a Repub-
lican Congress wants—sound famil-
iar?—to cut taxes for the wealthy and
build up our defense. To quote that
same Republican President, ‘‘there
they go again.”

Let us see how flawed these rescis-
sions are.

Just look at the decision to cancel
improvements at the VA hospital in
San Juan, Puerto Rico. Now | do not
know whether any member of the Ap-
propriations Committee has traveled to
the facility in San Juan. But | have. |
can speak firsthand of the overcrowd-
ing and long delays as patients try to
access the services supposedly avail-
able to them. | can attest to the urgent
need for the proposed renovation of the
hospital. But rather than break ground
on a new veterans’ facility, the Repub-
licans would prefer that we break a
promise.

And, it is not just happening in San
Juan, but at 5 other facilities in the
VA system affected by these cuts—
areas where more than 1 million veter-
ans reside. Furthermore, these cuts
show that these rescissions are not just
an abandonment of compassion, but an
abandonment of reason. That is be-
cause, rather than produce the great
savings that the Republicans so grand-
ly advertise, these rescissions would
cancel exactly the kind of services—
like outpatient care—that rein in the
escalating costs of medical care.

In addition, | want to state two sim-
ple facts about outpatient care, or am-
bulatory care: first, it saves lives; sec-
ond, it saves money. You would think
that the Republicans would at least
care about one of those facts.
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You know, many of us have accused
the Appropriations Committee of using
a hatchet or a meat ax to make these
cuts when a scalpel would have been
better. Well, it turns out that VA sur-
geons will not even be using scalpels
pretty soon, since the Republicans will
not let them buy any new ones. As |
said earlier, these Republican rescis-
sions are really a retreat.

When they were young, these veter-
ans were sent overseas, to lands far
from their home. And if they wanted
to, these service men had plenty of rea-
sons to retreat. But rather than retreat
from battle, they endured. Rather than
shirk from duty, they stood up for
principles. I want to encourage this
House to show the same determination.
I want this House to show the same
willingness to carry through on prin-
ciple.

Rather than retreat, | urge the House
to muster up the courage to fight, to
fight for what is right, to fight for, not
against, the American family, to fight
for those who fought for us, to reject
this rescission package.

OSHA’S NIGHTMARES

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Geor-
gia [Mr. NorwooD] is recognized during
morning business for 5 minutes.

Mr. NORWOOD. Madam Speaker, |
have for you today a couple of OSHA
nightmares which illustrate OSHA'’s
overbearing enforcement policies. Al-
though OSHA eventually dropped the
charges in both cases, | think they still
provide valuable insight into the men-
tality of an out-of-control agency.

In the first OSHA nightmare, a
Maine dentist, Dr. Jeffrey Grosser, was
fined $17,500 as the result of an OSHA
office inspection. The fines included an
$8,000 infection control citation and a
$7,000 citation for improper hazardous
materials information and training.

OSHA charged that Dr. Grosser’s em-
ployees ‘“‘were exposed to the hazard of
being infected with hepatitis B and/or
HIV through possible direct contact
with blood or other body fluids.”” How-
ever, Dr. Grosser’s only employee is a
receptionist who does not work with
patients. For that, Dr. Grosser incurred
an $8,000 infection control fine.

So what, you may ask did Dr. Grosser
do in the case of the $7,000 fine?

In this instance Dr. Grosser was
charged $7,000 for not providing hazard-
ous materials information and train-
ing.

What were the hazardous materials
in question?

Chemical developer used in a self-
contained x-ray machine and bleach
used to mop the floor. That’s right, or-
dinary household bleach.

Madam Speaker, in the second OSHA
nightmare, Dr. Steven Smunt was fined
$4,400 for citations that included re-
moving his eyeglasses when admin-
istering anesthetic to a child, and inad-
equately labeling a first-aid kit that
had a ‘‘first-aid’’ sticker on it.
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The sum $4,400 is a lot of money no
matter what line of work you’re in.
Regulatory actions like this can only
end up hurting consumers. This is par-
ticularly the case when this Nation is
trillions of dollars in debt, and we are
spending the money hard-working
Americans send to us on OSHA non-
sense like this.

But, Madam Speaker, some people
continue to believe that our regulatory
reform efforts are wrong-headed. They
think that all our regulations are fine
and wonderful. Some people just do not
get it. In this Sunday’s Washington
Post, Jessica Matthews wrote that our
regulatory reform package was too
drastic and based on false premises.
Well Ms. Matthews, maybe it is OK
with you that OSHA tried to declare
bricks a poisonous substance. Maybe it
is OK with you that OSHA wants you
to get a environmental impact state-
ment everyday you come to work, and
maybe it is OK with you when OSHA
writes new rules that cost an industry
$2 billion but produce no measurable
improvement in worker safety. Or
maybe it is OK with you that regula-
tions in this country cost us $500 bil-
lion annually—nearly $10 thousand for
the average family of 4—maybe that is
OK with you, but it is not OK with me,
and it is not OK with the American
people.

OSHA is one agency that has turned
a reasonable and important mission
into a bureaucratic nightmare for the
American economy. Common sense was
long ago shown the door at OSHA.
OSHA is one agency that needs to be
restructured, reinvented, or just plain
removed.

SPENDING CUTS? NOT WITH MY
VOTE

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Mas-
sachusetts [Mr. OLVER] is recognized
during the morning business for 3 min-
utes.

Mr. OLVER. Madam Speaker, in just
a couple of weeks we are going to be
beginning debate on the cornerstone of
the Republican Contract on America,
and that is a tax cut of $200 billion over
5 years. Never mind that those tax cuts
are going to add to the deficit, never
mind that these tax cuts make bal-
ancing the budget harder. But let us
examine what these tax cuts actually
do.

In this first chart that | have here,
this chart shows who benefits from the
tax cuts. If you look at this, 50 percent
of the tax cuts go to 10 percent of the
families, with over $100,000 of income
per year—50 percent of the cuts to 10
percent of families.

At the lower end, the first two cat-
egories, which represent 71 million
families or two-thirds of all families in
the United States, they get less than 20
percent of the tax cuts.
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Well, if that is a little bit difficult to
understand, then let us look at this
chart instead. On this chart, this shows
how much each family gets. Families
with more than $200,000 per year of in-
come would get, on average, $5,000 of
tax reduction. And 49 million families,
about 45 percent of all Americans, that
have under $30,000 of income per year,
they would get on average $57 a year,
or about $1 per week would be their
share of this tax cut.

Now, they claim they are not going
to make the deficit larger, so we are
going to be debating this next week the
so-called rescissions bill, a $17 billion
rescissions bill.

Well, Madam Speaker, in NEWT GING-
RICH’S America, Republican will cut in-
fant mortality prevention and prenatal
nutrition and children’s foster care and
safe and drug-free schools for children,
education for disadvantaged children,
and domestic violence prevention and
shelters for homeless families. But
they will not do it with my vote.

Next week, in NEWT GINGRICH’S
America’s these radical-right Repub-
licans will cut vocational and technical
education and Americorps, the Na-
tional Community Corps, school drop-
out prevention, college scholarships
and summer jobs. But not with my
vote.

And next week, in NEWT GINGRICH’S
America, these Republican extremists
will cut rental assistance for low-in-
come families and public housing
maintenance and safety and home
heating assistance for 6 million Amer-
ican families, every one of who happens
to lie in this lower category. But not
with my vote.

In NEwWT GINGRICH’S America, to go
back to this we are going to take $16
billion of cuts, over $300 for every sin-
gle family in this category, and trans-
fer it to families in this category.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT ELIMI-
NATION ACT OF 1995

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Colo-
rado [Mr. HEFLEY] is recognized during
morning business for 5 minutes.

Mr. HEFLEY. Madam Speaker,
French economist Jean-Baptiste Say is
famous as the author of Say’s Law,
sometimes summarized as ‘“‘Supply cre-
ates its own demand.”” In economic cir-
cles, this law is still the subject of de-
bate.

Here in Washington, however, the De-
partment of Housing and Urban Devel-
opment has been proving Say’s Law for
the past 30 years. We keep increasing
spending on public housing, and the
problem just gets worse.

Contrary to popular belief, housing
assistance was not cut during the
Reagan years. Discretionary Federal
assisted housing outlays have grown
from $165 million in 1962 to $5.5 billion
in 1980 and $23.7 billion in 1994, result-
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ing in 55 percent more families being
assisted today than in 1980.

Has this dramatic growth solved the
problem? No. Today, after HUD’s budg-
et has grown by over 400 percent in 15
years, only 30 percent of the families
eligible to receive housing assistance
are doing so.

And what kind of housing are they
receiving? The 1992 report on severely
distressed public housing found many
public housing residents afraid to leave
their own homes due to prevalent
crime while others were living in de-
caying conditions that threatened
their safety and health.

According to HUD’s own statement
of principles issued January of this
year, ‘‘the rigidly bureaucratic, top-
down, command-and-control public
housing management system that has
evolved over the years has left tens of
thousands of people living in squalid
conditions at a very high cost in wast-
ed lives and Federal dollars.”

Three decades of HUD and home-
ownership is down, homelessness is up,
and millions of low-income Americans
are condemned to live in substandard
housing which would be unacceptable if
it were owned by anyone else.

Say’s Law indeed.

Quite simply, HUD has failed its mis-
sion of providing decent, low-income
housing to America’s poor. On the
other hand, it has done an excellent job
of providing jobs to over 4,000 Washing-
ton bureaucrats who oversee the hun-
dreds of programs within the Depart-
ment.

For these reasons, | have introduced
legislation to abolish HUD by January
1, 1998, and consolidate its needed ex-
isting programs into block grants and
vouchers.

If it is truly the job of government to
subsidize low-income housing, then
let’s do it without the middle man.
Rent vouchers allow low-income people
to choose their own home, rather than
have some bureaucrat choose it for
them. Block grants give money di-
rectly to the States and local govern-
ments—that much closer to the tax-
payers who pay the bills.

These reforms are in line with the
recommendations recently outlined by
HUD itself. The administration’s own
reform plan proposes eliminating all
direct capital and operating subsidies
to existing public housing authorities
and converting these funds to rent cer-
tificates.

For years, conservatives and liberals
alike have been championing similar
reforms, and it’s good to see the cur-
rent administration jumping onboard.

On the other hand, the administra-
tion’s effort falls short of the bottom
line. Bill Clinton proposed to consoli-
date HUD’s 60 public housing programs
into three general funds. He then re-
quested an increase in HUD’s budget.

Madam Speaker, America’s poor do
not just suffer from a surplus of bu-
reaucrats telling them where to live
and what to do. They also suffer from
excess government that destroys jobs
and opportunity.
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With $200 billion deficits projected
into the next century, it isn’t enough
to just consolidate many little pro-
grams into a few big programs. We
have to reduce the size of Government
overall. We need to eliminate entire de-
partments. We need to abolish HUD.

It is time to admit that Uncle Sam
makes a lousy landlord and end this 30-
year experiment in socialist domestic
policy. As Bill Clinton said in his State
of the Union Address, ““The old way of
governing around here actually seemed
to reward failure.”

Let us stop rewarding HUD’s failure
by abolishing HUD and eliminating the
unnecessary bureaucracy. The alter-
native is to continue investing in in-
stant ghettos and Federal bureaucrats.

That’s a solution we have tried for 30
years, and it just has not worked.

VA RESCISSIONS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Vir-
ginia [Mr. ScoTT] is recognized during
morning business for 3 minutes.

Mr. SCOTT. Madam Speaker, the
strength of our national defense has al-
ways depended not only on the size of
our armory, but in the people who
serve. Stock piles of bullets, bombs,
and ships are of no use without the
brave men and women who are willing
to put aside personal hopes and dreams
for a time to serve the common good.
We owe a tremendous debt of gratitude
to these Americans; and one of the
ways we have done this is to provide
health care services to our veterans.
Unfortunately, these services are now
the subject of proposed budget cuts.

The rescissions that target Veterans’
hospitals, and more specifically remove
funding for ambulatory care facilities
at Veterans’ hospitals, will reduce ac-
cess to general health care for our vet-
erans, and will make it more difficult
to deliver important preventive health
care services at these facilities.

The construction of the ambulatory
facility at the VA hospital in Hampton,
VA is also considered a top priority by
the 177,000 patients that currently re-
ceives its services. As the fourth oldest
hospital in the system, the VA Medical
Center in Hampton provides outpatient
and inpatient care to veterans who
have defended our country in its time
of need. This veterans’ facility and the
others across the country are able to
return the favor by meeting health
care needs of these dedicated veterans.

The six projects under attack in the
GOP rescissions, are not new projects.
Several have been under consideration
for congressional funding since 1989.
The funding has been approved in the
past. It is only now, as the new major-
ity looks for ways to finance tax cuts,
that the ambulatory care facilities are
at risk.

Mr. Speaker, the veterans who use
these facilities are not wealthy, or
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even middle class iIn some cir-
cumstances. The services they receive
at the VA hospital constitute their sole
access to health care. As we move from
inpatient care to primary care in the
general delivery of health care, it is
important that we continue to offer
similar services to our veterans. These
preventive services reduce the need for
costly inpatient services. In the long
run, this will go further toward saving
taxpayer dollars than the assorted tax
cuts being proposed by the majority.

I call upon my colleagues to vote to
restore the funding to the VA ambula-
tory care projects when the rescission
package is brought to the floor next
week. These projects make sense, and
send a clear message that we are com-
mitted to our veterans and to their
well-being. It is the least we can do to
thank them for their service.

TERM LIMITS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Flor-
ida [Mr. McCoLLuM] is recognized dur-
ing morning business for 5 minutes.

Mr. McCOLLUM. Madam Speaker, |
want to call the attention of our col-
leagues to the fact that 1 week from
today the U.S. House of Representa-
tives will have a historic first. We will
have an opportunity for the first time
in the history of this country to vote
on a term limits constitutional amend-
ment, an amendment that would limit
the length of time that Members of the
U.S. House and the U.S. Senate may
serve in these two august bodies.

This amendment proposal will have
many variations to be voted on out
here, and there are certain preferences
that some of us have as to one version
or another. | know for one, | have been
working for years in an effort to get a
12-year limit on both the House and the
Senate. Six 2-year terms in the House
and two 6-year terms in the Senate.
Actually, | prefer that we lengthen the
terms in the House and have three 4-
year terms.

Whatever the debate may be over the
number of years, the important bottom
line is that we move along with the
process and get a final passage vote
that gets us to 290 and makes a bold
statement out here.

The reason why we need term limits
seems apparent to most people. A
record 77 percent of the American peo-
ple favor term limits. Sometimes the
poll has been as high as 80 and other
times as low as 70. But that is strong
support for term limits which has been
there for years and years and years.

What the American people have seen,
that many in Congress have not admit-
ted to in recent years, is the fact that
we really have become very career-ori-
ented in this body, in the House par-
ticularly but, to a large extent in the
Senate as well.

Members here are serving full time, a
way that the Founding Fathers would
not have envisioned. A year-round Con-
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gress is something, again, that the
Founding Fathers had not envisioned.

Back years ago, we had a situation
where Members came here for a very
brief period of time at the beginning of
the year, as in Senate legislatures, and
serve for a couple of months, go home,
and not come back again for another
year. At the same time, Members
served rarely more than two terms as
Congressmen in the House and they
went home and were citizen legislators
in the true sense of the word.

Today’s Government is too big for
this. We are going to have, for the fore-
seeable future, a full-time U.S. House
and Senate doing the will of the public,
a job that is intended to be done. But
at the same time what has happened
that goes along with this that | think
is a real problem is that Members are
becoming increasingly concerned that
it is a full-time job and a career as
well. Not all feel that way, but a sub-
stantial number do. We need to take
the career orientation out of Congress
and put a finite limit on the length of
time that you can serve here.

The reason why this seems to me to
be important is because those who are
constantly seeking reelection, viewing
it as a career, are inevitably con-
sciously or unconsciously going to try
to please every interest group to get
reelected. Believe you me, there is an
interest group for every proposal that
comes before Congress and certainly
for every spending proposal. That is a
good reason why we have not had a bal-
anced budget.

In addition to needing to mitigate
the career orientation of too many
Members of Congress, we need to put a
permanent rule in place, something in
the Constitution that would limit the
power of any individual Member to
control a committee or to be involved
as a chairman or been in a powerful po-
sition for too long a period of time.
Only a term limit amendment can do
that.

Then, term limits would provide also
a certainty we are going to have new,
fresh ideas here regularly, coming for-
ward out of the public.

I would suggest to my colleagues who
oppose term limits and say we need to
have the experience and wisdom here of
Members who are very good and tal-
ented, | would say, yes, there are a few,
but there are thousands and thousands
of other Americans who can replace
those whom we turn out, who could
come here, serve their country just as
well and would serve just as well as
those of us who might think a few of
those Members are very talented who
are here.

I happen to favor 12 years, as | have
said. | think that makes more sense.
Twelve years in the Senate and 12
years in the House rather than 6 years
in the House or 8 years in the Senate or
some other number that is appropriate.

My judgment is that if we go with a
number different from the Senate and
the House, that we are going to weaken
this body as opposed to the Senate.
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When we have conference committee
meetings and we have other opportuni-
ties to debate the issues of the day
with the Senate, they will have the
more experienced Members in the
room, they will have a tougher staff
situation, and the House will be weak-
ened. That is not good public policy.

I also happen to think that 6 years is
too short. | think you need to be here
a couple of terms before you are chair-
man of a full committee, you need to
be in 6 years before you come into the
leadership, because this is a full-time
job right now whether we like it or not.
It is a big Government. | think you
open yourself, as term limits support-
ers, to the critics who oppose term lim-
its altogether who will say the staff
will run this place if you support the 6-
year version. Twelve years in both bod-
ies makes a lot of sense to me.

But the bottom line is we need, those
of us who support term limits, to stick
together. Our latest whip check shows
we have about 230 Members openly
pledged to support term limits in one
form or another, coming out here for a
vote next week. It is truly remarkable.
Two Congresses ago we only had 33
Members of Congress willing to openly
support term limits. In the last Con-
gress we got up to 107. In this Congress
now it appears that we are going to
have at least 230 Members saying,
“Yes, we want term limits in one form
or another,” and | hope all 230 and 60
more which we need to get to the two-
thirds to pass the amendment, will be
here for whatever version emerges on
final passage, whether 6 or 8 or 12,
whatever. | urge all Members to seri-
ously consider term limits, remember
it is a historic vote out here next Tues-
day.

VETERANS’ ADMINISTRATION 1995
RESCISSIONS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentlewoman from
Connecticut [Ms. DELAURO] is recog-
nized during morning business for 3
minutes.

Ms. DELAURO. Madam Speaker, cut-
ting funding for veterans to pay for tax
cuts to the wealthy is wrong. Clearly,
my Republican colleagues from the
House Appropriations Committee dis-
agree. Last week, under the continued
assault of the Contract With America,
veterans learned that Republicans cut
$206 million from the Department of
Veterans Affairs budget to help pay for
tax cuts for the wealthy.

These cuts represent more than just
money—they represent the breaking of
a solemn promise Congress made with
sick and disabled veterans across the
Nation last year. These cuts target
some of the most vulnerable groups in
our society—aging World World Il and
Korean conflict veterans and other who
have sacrificed so much for our Nation.

This funding is sorely needed. The
Department of Veterans Affairs has
been counting on this assistance to pay
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for six critically needed ambulatory
care projects and to replace worn our
medical equipment.

This was not money unwisely appro-
priated. In the case of the ambulatory
care projects, each of these projects
have been carefully considered and au-
thorized. Further, they are an essential
part of the Department’s plan to move
away from costly inpatient care to de-
livering cost-effective outpatient care;
part of the Department’s plan to invest
taxpayers dollars and make the VA
medical delivery system more efficient.

One of these projects, the West Haven
VA Medical Center, is located in my
district in West Haven, CT. The West
Haven VA Medical Center serves the
entire Veterans Administration’s medi-
cal system. It is the site of the Na-
tional Post Traumatic Stress Disorder
Research Center and the only VA AIDS
diagnostic laboratory. Despite its nota-
ble reputation, the center’s buildings
are in extremely poor condition.

The proposed ambulatory care clinic
at West Haven would connect the two
main, deteriorating buildings and pro-
vide the space that is necessary to re-
spond to the number of outpatient vis-
its at the hospital which have doubled
since 1984.

Madam Speaker, this, in the words of
Lauren Brown, a nurse at West Haven,
is not any way to treat ‘“* * * vets
[who] served their country regardless
of party affiliation or which party was
sitting in the White House.”

In Connecticut, we are lucky. The
West Haven Project is supported by the
entire delegation—Republicans and
Democrats alike. It is my hope that
Members will follow the example Con-
necticut has set and stand in support
our veterans by restoring funding for
the Veterans’ Administration.

Madam Speaker, our obligation to
our veterans must be kept. These cuts
are mean-spirited. They do not save
money. They must be reversed. When
there cuts are debated on the floor next
week, | urge my colleagues to support
an amendment that will restore this
crucial funding to the Department of
Veterans Affairs medical construction
and equipment accounts.

VETERANS RESCISSIONS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Puer-
to Rico [Mr. ROMERO-BARCELOQ] is rec-
ognized during morning business for 3
minutes. ;

Mr. ROMERO-BARCELO. Madam
Speaker, last Thursday, the House Ap-
propriations Committee voted to cut
six Veterans’ Administration ambula-
tory clinic projects totalling $156 mil-
lion and $50 million in medical equip-
ment purchases which already face an
$800 million backlog.

One of these projects happens to be
the San Juan Veterans’ Affairs Medical
Center Outpatient Clinic addition, a
project designed to address a 15-year
problem of severe overcrowding at the
facility. Considered as a VA priority

CONGRESSIONAL RECORD —HOUSE

for many years. The area currently
used for ambulatory care at the San
Juan VA Medical Center provides only
40 percent of the space required accord-
ing to VA standards. Therefore, tem-
porary measures such as converting
storage space and corridors into clini-
cal and examination rooms have been
the mode of addressing these chronic
space deficiencies for many years. Cur-
rently, some outpatient clinics and
medical interviews are being performed
in the hallways and nursing stations of
the facility and exit corridors have
been converted into additional waiting
areas, potentially comprising the
health and safety of both patients and
visitors.

After a 15-year struggle by Puerto
Rican veterans, Congress finally appro-
priated the necessary funding—34.8
million—to finalize the construction of
the vitally needed outpatient clinic at
the San Juan Va Medical Center last
year. The project had already been au-
thorized and $4 million had been appro-
priated for its design a year earlier.
Puerto Rico’s 145,000 veterans, particu-
larly the sick and disabled, celebrated
this long-awaited achievement, con-
struction of which is scheduled to
begin this year, only to see the House
Appropriations Committee decide to
take away all the funds a few months
later.

However, the fact that strikes me the
most is that these proposed cuts will be
particularly devastating to the VA
medical system because the targeted
facilities are all ambulatory outpatient
care facilities. The rescissions come at
a time when the VA is involved in the
effort of shifting from hospital inpa-
tient care to outpatient and non insti-
tutional care settings, which is in
keeping with the new general trend in
providing medical care throughout the
Nation. The purpose is not to put pa-
tients in the hospitals, but to keep
them out of hospitals.

In the words of Veterans Affairs’
Committee Chairman BoB Stump—and
I will quote from his February 28, 1995,
letter to Appropriations Committee
Chairman BoB LIVINGSTON—

The particular projects selected for rescis-
sions by the subcommittee—VA/HUD Appro-
priations—are unfortunately the type of
projects the Veterans’ Affairs Committee has
been encouraging the VA to pursue. It is my
strong belief, shared by veterans and their
service organizations, that giving greater
priority to ambulatory care projects is clear-
ly the right approach to improve service to
veterans.

Mr. STuMP went on to conclude—and
| once again quote—that “‘in striking
contrast to the needs the VA faces,
these cuts move VA in the wrong direc-
tion.”

The Department of Veterans Affairs
has consistently ranked the six tar-
geted ambulatory projects as the ones
with their highest priorities. They are
an integral part of the Department’s
effort to move away from costly inpa-
tient care and provide more accessible,
cost effective and efficient outpatient
care. Ultimately, all these projects will
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save the VA medical system and, there-
fore, the American taxpayer, millions
of dollars.

However, by proposing the rescission
of these six projects, the Republicans
are sending a very clear message: The
health of our Nation’s veterans is not a
priority

Madam Speaker, we owe a great debt
to our veterans. A reduction in hard
earned medical services to deserving
veterans is not the way to pay for a tax
cut for the wealthy and the most
wealthy, influential corporations.

I urge my colleagues from both sides
of the aisle to support restoring this
vital funding when this ill-conceived
rescissions package is brought to the
floor next week. While it is a small re-
ward for the sacrifices our deserving
veterans have made, it is the very least
we can do.

PROPOSED BASE CLOSURES IN
GUAM

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Guam
[Mr. UNDERWOOD] is recognized during
morning business for 3 minutes.

Mr. UNDERWOOD. Madam Speaker,
under the Secretary of Defense’s re-
cently released list of base closures to
be considered by BRAC, Guam is the
hardest hit American community on
the list. Four of Guam'’s facilities, all
from the Department of the Navy, were
slated for closure or realignment by
the Department of Defense, affecting
some 2,700 civilian and 2,100 military
positions. In terms of total personnel
affected, Guam is targeted for more re-
ductions than such large States as
California, Virginia and New York.

The proposed reductions could be
devastating to Guam’s economy. The
reductions represent between 5 and 10
percent of the entire work force on
Guam, and as much as a quarter of
Guam'’s economy could be adversely af-
fected. Let me repeat: up to 10 percent
of the entire work force will be thrown
out of work. And these are the DOD’s
own figures, not my estimates. To put
it in perspective, if this magnitude of
cut were undertaken in California, al-
most 1.5 million jobs would be affected.

But these types of reductions did not
occur in California. In fact, according
to testimony by the Secretary of the
Navy Dalton yesterday, four bases in
California were spared because of the
potential economic impact. Does any-
one doubt whether they even consid-
ered the economic let alone the human
impact of their cuts on Guam.

To compound the job loss, the Navy
is trying to have it both ways. They're
closing down facilities, saying they
don’t need them, and at the same time
holding on to all the assets in case
they need them in the future. Under
the proposal to close the ship repair fa-
cility, or SRF, the Navy would not
transfer the piers, floating drydocks,
its typhoon basin anchorage, floating
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cranes and other equipment to the
local community. Similarly, they
would retain all the pier space with the
closure of a number of naval activities
at the naval station.

Their decision would be like moving
all the troops out of Fort Ord, but hold-
ing onto the base. They cannot and
should not have it both ways. Either
they retain the facilities or turn them
over to the local community so that
Guam can recover the job losses. This
schizophrenia will leave our commu-
nity in a straitjacket without the tools
for our own economic survival. If the
Navy closes down these facilities and
retains the assets we will be left with
no access to the waterfront and a few
empty buildings. This does not bode
well for forming a successful reuse plan
when we cannot even be given the op-
portunity to use our own resources.

According to recent statements by
the Secretary of Defense William Perry
and other officials in the Pentagon, the
decision to pull back from Guam was
opposed by some high ranking uni-
formed officers, including the Com-
mander in Chief, Pacific Command,
Adm. Richard Macke. Apparently, Ad-
miral Macke indicated that without
Guam, the Navy will be forced to count
on foreign facilities in Japan to meet
their needs and would lose the most
forward deployed U.S. military base on
American soil in the Pacific. The CINC
understands the big picture and the
need for Guam as a strategic base.
However, the computer model used by
the Pentagon did not consider these
implications.

Computer models, bean counters, and
technocrats did not consider such fac-
tors as reliability, loyalty and the
long-term effect of these closures on
our position in the Pacific. Apparently
suits in the Pentagon overruled some
of our uniformed military personnel
who understand the need to maintain
an SRF in Guam.

A more logical approach than the one
taken in the Secretary’s recommenda-
tion would be a joint use agreement
with the local government. Under such
an arrangement, the Government of
Guam could act as a corporate operator
of the major facility, SRF. The Navy
would then pay the government of
Guam to operate the facility and retain
access to it in times of crisis. In this
way, the equipment and quality of
work force is maintained and used for
commercial use but the Navy does not
have to pay for the entire cost any-
more. It makes good economic sense by
saving the Navy money and giving the
local community the economic tools to
survive.

If this approach is rejected and BRAC
decides that Guam is not needed as a
forward deployed base then the Navy
must turn over the assets and land
upon completion of the closure. Other-
wise, there is no way that the people of
Guam could possibly recover the 25 per-
cent loss to their economy and 5 to 10
percent reduction in the work force.
The least the Navy can do if they are

CONGRESSIONAL RECORD —HOUSE

going to close these facilities is to give
the local community the tools to re-
cover from the loss.

Since the Navy has taken the easy
way out by making a wishywashy deci-
sion, it is now up to BRAC to decide.

Madam Speaker, | urge BRAC to
make the right decision.

SAVE FLORIDA VETERANS
PROJECTS

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentlewoman from
Florida [Ms. BROWN] is recognized dur-
ing morning business for 2 minutes.

Ms. BROWN of Florida. Madam
Speaker, last week the Republican
members of the House Committee on
Appropriations voted to rescind $206
million in the VA’s budget for this
year. These funds were intended for six
VA facilities and medical equipment to
provide better health care for our Na-
tion’s veterans.

Of these six projects that were cut,
two were in the Florida, Gainesville
ambulatory care unit that has been on
the list for over 18 years, and one in Or-
lando that is a win-win situation, an
example of how Government works
well.

When the Base Closure Commission
recommended closing the naval train-
ing facility, the Department of De-
fense, along with Veterans’ Affairs,
worked together to turn that facility
over to the veterans who really needed
the facility in the Orlando area. The
amount of this funding was $14 million.
There could be no backing down on this
matter. A vote to keep our veterans
projects is a vote to keep our promise
to our veterans.

These cuts targeted at veterans are
another example that the Republican
“Contract With” is a ‘‘Contract on
America,”” and a Contract on American
veterans.

Madam Speaker, one project was for a $14
million project to allow the VA to relocate from
its present location to the Orlando Naval
Training Center hospital, identified for base
closure, for use as a satellite outpatient clinic
and a 120-bed nursing home facility.

The existing outpatient clinic in Orlando is a
disgrace. It lacks sufficient examining rooms,
waiting areas, and bathrooms. There is no pri-
vacy for examining women veterans and park-
ing is severely limited. These veterans in east
central Florida have already waited too long
for access to a quality health care facility.

The other funds were $17.8 million for a VA
ambulatory care addition in Gainesville. Funds
have already been obligated for the Gaines-
ville ambulatory care addition. In fact, last
week the VA announced a contract award for
the project. This project has been identified by
the VA as critically necessary to relieve out-
patient overcrowding problems. Lack of space
prevents the medical center from offering care
in a timely manner. This Gainesville project
has been designed to include an ambulatory
surgery facility in renovated space, along with
facilities for primary care, specialty outpatient
care, and women’s health.
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It is a national disgrace that Republicans cut
these funds to provide better care for veter-
ans. The list obviously was quickly and
thoughtlessly compiled. Our Nation's veter-
ans—men and women—who have been called
upon to put their lives on the line in remote
parts of the world and under the most difficult
conditions. If they survive this ordeal, they
should at least be able to have good care
when they return to the United States.

These canceled projects prevent us from
expanding our outpatient services, a national
trend in health care delivery, and making our
health care system more efficient and cost ef-
fective. These canceled projects are aimed at
one of the most fragile groups in our society—
aging World War 1l and Korean conflict veter-
ans. These and all veterans should expect
and receive good care. If we cannot protect
them at their time of need, how can we ask
them to stand in harms way to protect us?

SUPPORT AN AMENDMENT TO THE
RESCISSIONS BILL

The SPEAKER pro tempore. Under
the Speaker’s announced policy of Jan-
uary 4, 1995, the gentleman from Mis-
sissippi [Mr. MONTGOMERY] is recog-
nized during morning business for 2
minutes.

Mr. MONTGOMERY. Madam Speak-
er, | want to thank the gentlewoman
from Florida [Ms. BROWN] and the gen-
tleman from Guam [Mr. UNDERWOOD]
for giving me part of their time.

Madam Speaker, | rise to support,
and | hope all Members would support,
an amendment to the rescissions bill.
This amendment would restore the $206
million for veterans’ programs which
the Committee on Appropriations pro-
poses to rescind.

Madam Speaker, | hope the Commit-
tee on Rules will permit us to offer a
clean amendment to restore these
funds.

The six VA projects which the com-
mittee has recommended be canceled
are needed in order to improve access
to necessary outpatient care in an area
where over 1 million veterans reside.

Rather than producing real savings,
the proposed rescissions would tend to
have the opposite effect because they
would cut projects aimed at making
VA health care delivery more cost-ef-
fective.

As the President of the United States
said yesterday, ‘‘These cuts would
harm those veterans who most need
the Nation’s help.” Enacting this
measure would contradict the Speak-
er’s assurance to me in January that
Congress would not cut veterans’ pro-
grams.

Madam Speaker, in some parts of the
country the VA really does not have
the proper health facilities to meet the
veterans’ needs. | am told that the
clinics are too small. For example, in
Puerto Rico eye doctors are forced to
perform eye examinations in hallways.
Many VA outpatient clinics were built
so long ago that there is no privacy for
women veterans. In most of these older
facilities, there is only one examining
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room per doctor. We would like to pro-
vide two examining rooms for each
doctor, which would facilitate and
speed up the process. We hope we will
have the support when we offer this
amendment to restore the $206 million
cut by the Committee on Appropria-
tions.

RECESS

The SPEAKER pro tempore. There
being no further requests for morning
business, pursuant to clause 12, rule I,
the House will stand in recess until 11
a.m.

Accordingly, at 10 o’clock and 28
minutes a.m., the House stood in recess
until 11 a.m.

O 1100

AFTER RECESS

The recess having expired, the House
was called to order by the Speaker.

PRAYER

The Most Reverend Augustin Roman,
Auxiliary Bishop of Miami, Miami
Shores, FL, offered the following pray-
er:

Father in Heaven, Lord and Ruler of
all the Earth and its nations; You have
given all peoples one common origin
and Your will is to gather them as one
family in Yourself.

Look upon this assembly of our na-
tional leaders and fill them with the
spirit of Your wisdom so that they may
act in accordance with Your will.
Through their deliberations, may they
seek to overcome the selfishness that
divides our human family and thus
help secure justice for all their broth-
ers and sisters. For it is justice guaran-
teed for all and denied to no one that
rightly orders our liberty while accept-
ing Your lordship over us and so
assures the security of a true and last-
ing peace worthy of man created in
Your image and likeness. Amen.

THE JOURNAL

The SPEAKER. The Chair has exam-
ined the Journal of the last day’s pro-
ceedings and announces to the House
his approval thereof.

Pursuant to clause 1, rule I, the Jour-
nal stands approved.

PLEDGE OF ALLEGIANCE

The SPEAKER. Will the gentleman
from Texas [Mr. GENE GREEN] come
forward and lead the House in the
Pledge of Allegiance.

Mr. GENE GREEN of Texas led the
Pledge of Allegiance as follows:

| pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible with liberty and justice for all.
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ANNOUNCEMENT BY THE SPEAKER

The Chair announces that there will
be 20 1-minutes on each side.

A WELCOME TO BISHOP ROMAN

(Ms. ROS-LEHTINEN asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Ms. ROS-LEHTINEN. Mr. Speaker,
this morning we were blessed by hear-
ing Auxiliary Bishop Augustin Roman
of the Archdiocese of Miami deliver the
opening invocation. My colleagues,
LINCOLN DIAZ-BALART, BOB MENENDEZ,
and | welcome him.

We have recently come to the floor to
remind our colleagues of the great con-
tribution that immigrants make to
this country. Bishop Roman is another
perfect example.

Bishop Roman arrived in the United
States in 1966, after having been ex-
pelled from Cuba by the tyrannical re-
gime of Fidel Castro.

In 1979, Bishop Roman became the
first Cuban in 200 years to be named a
bishop in the United States. The bishop
holds advanced degrees in theology and
human resources and serves as director
of the “Ermita de la Caridad,” a shrine
to Our Lady of Charity, which he
helped create. He has been a spiritual
guide for the people of south Florida
during troubled times.

Bishop Roman is also active in seek-
ing freedom for the Cuban rafters de-
tained at Guantanamo.

When called by the local press a hero,
the bishop humbly responded that ‘‘a
bishop, a priest is a servant, not a
hero.”” This humility and compassion is
what has made the bishop of one south
Florida’s heroes, or as he would put it,
its servant.

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF HOUSE JOINT
RESOLUTION 2

Ms. DUNN of Washington. Mr. Speak-
er, | ask unanimous consent that my
name be withdrawn as a cosponsor of
House joint resolution No. 2.

The SPEAKER pro tempore (Mr.
HEFLEY). Is there objection to the re-
quest of the gentlewoman from Wash-
ington?

There was no objection.

REPUBLICANS IN THE SCHOOL
LUNCH PROGRAM

(Mr. GENE GREEN of Texas asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. GENE GREEN of Texas. Mr.
Speaker, last night and this last week-
end we heard the Republican majority
defend their school lunch changes. It is
the great Republican shell game for
school lunch.

They promise a 4.5-percent increase
under one shell, but they do not tell us
what is under the Appropriations Com-
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mittee shell. What is under the State
shell, when they can cut 20 percent
from the School Lunch Program and
transfer it to other programs?

The Republicans are playing budg-
etary shell games with school lunches.
They are taking a guaranteed school
lunch for children and subjecting it to
the authorization process, to the ap-
propriations process, and then subject-
ing it to whatever a State may want to
do up to 20 percent. On one hand they
promise an increase in funding, on the
other hand the Committee on Appro-
priations has been cutting the summer
youth jobs and other programs for chil-
dren.

Are we going to protect the lunch
program, or are we going to subject it
to the Committee on Appropriations
and what they are doing now? Will
school districts be forced to end pro-
grams when massive rescissions bills
come down after they have already
bought food? Maybe we should go to
the Kkids during the year after they
have already had that luncheon say,
you need to give it back.

Why is Congress trying to fix a pro-
gram that has been working since 1946?

REPUBLICAN CONTRACT WITH
AMERICA

(Mr. HOBSON asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. HOBSON. Mr. Speaker, our Con-
tract With America states the follow-
ing: On the first day of Congress, a Re-
publican House will require Congress to
live under the same laws as everyone
else; cut committee staffs by one-third,
and cut the congressional budget. We
kept our promise.

It continues that in the first 100 days,
we will vote on the following items: A
balanced budget amendment—we kept
our promise; unfunded mandates legis-
lation—we kept our promise; line-item
veto—we kept our promise; a new
crime package to stop violent crimi-
nals—we kept our promise; national se-
curity restoration to protect our free-
doms—we kept our promise; Govern-
ment regulatory reform—we kept our
promise; commonsense legal reform to
end frivolous lawsuits—we plan to com-
plete that today;

Welfare reform to encourage work,
not dependence; family reinforcement
to crack down on deadbeat dads and
protect our children; tax cuts for mid-
dle-income families; senior citizens’ eqg-
uity act to allow our seniors to work
without Government penalty, and con-
gressional term limits to make con-
gress a citizen legislature.

This is our Contract With America.

REPUBLICAN PROPOSAL TO END
THE SCHOOL LUNCH PROGRAM

(Ms. VELAZQUEZ asked and was
given permission to address the House
for 1 minute.)
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Ms. VELAZQUEZ. Mr. Speaker, 2
weeks ago the Republican Party re-
leased its most extreme proposal. Re-
publicans voted to dissolve the most
successful child nutrition programs in
our schools today—the school lunch
program. With a 5-year, $5 billion pro-
gram cut, the GOP will raise the nutri-
tional deficit of thousands of school
age kids.

Republicans need to understand that
in their callous and inhuman proposal,
they will be hurting the most vulner-
able of Americans—our Nation’s chil-
dren. Members of the GOP argue that
their program will cut bureaucrats and
will not endanger our children. Well |
have news for them, cutting school
lunches does endanger our children.
How can we prepare our youth for the
jobs of the 21st century when we deny
them the basic requirements for a
healthy body and sound mind.

Members on the other side of the
aisle need to stop playing schoolyard
bully. Their actions are an insult to
millions of Americans and their chil-
dren. | urge this body to defeat any ac-
tion against the health and well-being
of our Nation’s kids.

REFORM FOR THE NEXT
GENERATION

(Mrs. SEASTRAND asked and was
given permission to address the House
for 1 minute.)

Mrs. SEASTRAND. Mr. Speaker, in
trying to help the least advantaged
among us, our Federal Government has
instead created a culture of poverty
that is destroying the next generation.
It created a safety net that works as a
hammock instead of a trampoline. It
created reliance when we wanted self-
help. And it started a cycle of depend-
ency when we wanted charity. The cli-
ents of the welfare system have instead
become its victims.

Now Congress has the opportunity to
change the system. We have the obliga-
tion to reform the system. And we have
the moral imperative to transform this
system of dependency. While others
have come to defend the welfare state,
they have instead declared war on our
children of the next generation because
they don’t recognize this era has raised
the white flag over the current culture
of poverty. Mr. Speaker our welfare
system is normally bankrupt and only
through a mixture of compassion and
tough love will we be able to keep our
country from declaring moral chapter
11 and defaulting on the next genera-
tion—our children.

TOP 10 REASONS FOR SUPPORT OF
1-800-BUY-AMERICAN

(Mr. TRAFICANT asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, the
top 10 reasons to cosponsor my 1-800-
Buy-American bill.
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No. 10, the bill pays for itself. No. 9,
it passed the House last year over-
whelmingly. No. 8, no government bu-
reaucrats. No. 7, no more Ross Perot
specials and graphs. No. 6, the Chinese
are coming. No. 5, it beats all those 1-
900 phone sex calls for your family. No.
4, the American workers demand it.
No. 3, Japan hates it. No. 2, it should be
a part of the Contract With America.
And No. 1, David Letterman is abso-
lutely fed up with those Chinese toast-
ers.

1-800-Buy-American, H.R. 447, passed
the House, the Senate did not show the
wisdom. Cosponsor H.R. 447.

LIABILITY LAWSUIT SYSTEM

(Mr. TIAHRT asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. TIAHRT. Mr. Speaker, America’s
liability lawsuit system has imposed
huge costs on the economy and our so-
ciety. Even Little League baseball has
not been exempt. Its liabilities insur-
ance rates have climbed 1,000 percent
in 5 years. So Americans are going to
have to pay more for their children to
play baseball.

| feel safe in saying that if our cur-
rent liability system had existed 100
years ago, we would not be flying air-
planes. And being from the air capital
of the world, Wichita, KS, that is a
startling thought. Americans are brave
and adventurous people. We like to
take risks. We have historically been
willing to pay the price for progress.
But all we are paying today is the cost
of frivolous and predatory lawsuits
brought by lawyers who in many cases
are only out to protect their fees.

Mr. Speaker, $300 billion a year. That
is what our system costs Americans
each year in higher prices and lost
wages and in lost jobs. While we need
to ensure that people with legitimate
grievances have access to the justice
system, we also need to make common-
sense reforms.

SCHOOL LUNCH

(Mrs. SCHROEDER asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. SCHROEDER. Mr. Speaker, the
war on Kkids just got extremer and
meaner yesterday. We all know about
the war on the lunch program and
paper plates are coming in in the mail
every day to my office saying please
save it, please save it. But yesterday
we saw one more step that | really
could not believe.

We saw them take out of the Child
Support Enforcement Act a provision
saying a deadbeat parent could have
their driver’s license taken away. Now,
I think that is amazing.

As they are taking away a child’s
lunch, they are not at all hesitant to
leave a deadbeat parent with their
driver’s license. Heaven forbid.
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What is a child supposed to do? The
child, | guess, is supposed to pick bet-
ter parents before birth. | do not think
that is a good answer.

WELFARE REFORM

(Mr. JONES asked and was given per-
mission to address the House for 1
minute.)

Mr. JONES. Mr. Speaker, the defend-
ers of the old order have been telling us
for weeks how much they want to help
the children. But their idea of helping
children is expanding a welfare system
that has proven to be a failure—espe-
cially for children.

Consider this recent poll result.
When asked, ‘‘do you think children
are generally better off today or worse
off than when you were a child,”” 60 per-
cent of all Americans—and 77 percent
of black Americans—said children
today, were worse off.

All you have to do is look around to
see that the people are right. And the
welfare system is a large part of the
reason why.

So why do the Democrats fight so
hard to save a failed system?

I think it has a lot to do with the
poverty industry that has grown up
around the Democratic Party.

The Democrat Party may need pov-
erty, but America does not.

It is time to act, Mr. Speaker. It is
time to change a failed system that has
done irreparable harm to America’s
children.

O 1115

CHILDREN AT RISK WITH CUT-
BACKS ON SCHOOL LUNCH PRO-
GRAM

(Mr. SERRANO asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. SERRANO. Mr. Speaker, let me
see if | can get this right. The Repub-
lican approach is to lower taxes for the
rich by taking the school lunch away
from the children. The contract with
America is undoing the legend of Robin
Hood.

Republicans who were elected last
November never told the voters that
they intended to bring pain to the chil-
dren of our country. The mean-spirited
Republicans continue to set their
sights on attacking those members of
our society who are least able to fight
back.

This time they have gone too far and
the American people are aware of the
all-out assault on children in this
country. The Republicans can try to
mislead the people about the Social Se-
curity cuts but they are not going to be
able to hide their attacks on the school
lunch program and the children in our
country.

Day after day, Republicans come up
with a new way to hurt helpless little
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children. Are the children a special in-
terest group Republicans want to do
away with?

The voices of the American people
are being heard. Do not hurt the chil-
dren.

CHANGES IN THE LEGAL SYSTEM
PROVIDED BY THE CONTRACT
WITH AMERICA

(Mr. CHABOT asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. CHABOT. Mr. Speaker, this is a
true story. A man in New York tried to
commit suicide by jumping in front of
a subway train? He survived, and then
he sued the city for damages, and he
won $1.2 million.

This is just the type of case which
tells why three-fourths of Americans
say that the current liability lawsuit
system is in need of major repair.

The American people are sick and
tired of our culture of victimization.
Murderers go free because they were
supposedly abused as children. A
woman spills coffee on herself, and
then she collects millions of dollars in
punitive damages.

Whatever happened to personal re-
sponsibility? This is no small matter.
Frivolous lawsuits cost Americans $300
billion in higher prices and in lost
wages, but we are going to reform this
system, while ensuring that all those
with legitimate grievances will have
access to the justice system. This is
our Contract With America.

SCHOOL LUNCHES NOT JUST A
LUXURY, SAYS MISSISSIPPI ED-
UCATOR

(Mr. KLINK asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. KLINK. Mr. Speaker, William
Billups, the Principal at the all black
Jefferson Elementary School in Jeffer-
son County, MS, rural, poor, and 85 per-
cent black, says that school lunch pro-
grams are not just a luxury.

Principal Billups is a Republican, and
he says he likes a lot of the changes
that are taking place in Washington
these days, but ending the Federal
School Lunch Program and block
granting the money to the States is
not his idea of making things better.

Billups calls it a crapshoot. Adding
that you just do not know what they
will do with the money.

Having watched Mississippi State
politics like | have watched politics in
my State of Pennsylvania, Billups
knows that “They’ll take a little here
and take a little there. It'll be politi-
cal.” And he adds, we shouldn’t be po-
litical. about food. Maybe we should
send our Republican friends back to
Jefferson Elementary School in Jeffer-
son County, MS, to learn that lesson.

CONGRESSIONAL RECORD —HOUSE

PROTECT BIODIVERSITY AND
ECOSYSTEMS

(Mr. GILCHREST asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. GILCHREST. Mr. Speaker, Dr.
Norse, chief scientist for the Center for
Marine Conservation, reminds us that
biodiversity and ecosystems do such
things as maintaining climate, remov-
ing pollutants from the atmosphere,
building soils to sustain the agricul-
tural industry, and protect coastlines,
and these are essential, all of the
things | just described, to human exist-
ence.

Just as our astronauts are absolutely
dependent on expensive, engineered life
support systems to sustain them in the
cold void of space, what sustains the
entire Earth in the cold void of space is
the life-supporting functions of the
world’s ecosystems and biodiversity.
These things provide the habitat that
all species need, including humans.

Unfortunately, our responsibility for
being stewards of the land often con-
flicts with our apparent and obvious
need to produce and consume re-
sources.

Just as we would never sell the origi-
nal Constitution of the United States
or the Chesapeake Bay to foreign in-
vestors for any amount of money, we
should not sell our biological diversity
for a percentage. We must reexamine
our knowledge on these issues.

SAVE THE SCHOOL LUNCH PRO-
GRAM; REJECT CAPITAL GAINS
TAX CUT

(Mr. BROWN of Ohio asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. BROWN of Ohio. Mr. Speaker,
yesterday | visited three elementary
schools in my district, Hamilton and
Homewood in Lorain, OH, and Franklin
Elementary in Elyria. | talked with
students, parents, cafeteria workers,
teachers, and administrators about
school lunches. The school lunch pro-
gram, they told me, begun in 1946 by
Harry Truman, is a Government pro-
gram that works. They simply said
“Don’t mess with it.”’

Almost one in three children in the
Lorain and Elyria public school sys-
tems, middle American cities, cer-
tainly qualify for some type of assist-
ance in school lunches. That is good,
sound, fundamental policy. It helps the
kids, for sure. For some of them it is
the most nutrition they will get in a
day. Just ask some of the physicians
and nurses in Lorain County whether
they think the school lunch program is
a good investment.

I am a budget deficit hawk, but cut-
ting school lunches for working-class
and poor Kids, Mr. Speaker, simply
goes too far. Republican extremists
last week, though, increased military
spending by $3.2 billion, and Repub-
lican extremists announced that they
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will pass a capital gains tax break for
the wealthiest 1 percent of our society.
Mr. Speaker, this is extremism. It
should be rejected.

GOOD NEWS FOR SENIOR
COMMUNITIES

(Mr. GOSS asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. GOSS. Mr. Speaker, this week we
expect some long-overdue good news
for seniors. The Department of Housing
and Urban Development will release its
new rule defining the ‘‘significant fa-
cilities and services” requirement for
senior communities under the Fair
Housing Act. We well remember HUD’s
first attempt to set such standards—a
disaster that sparked vigorous and le-
gitimate protest from seniors across
the country. From what we have seen,
it appears HUD learned its lesson the
second time through. | thank all those
who made themselves heard. It made a
difference. The new rule recognizies
the unique social and physical charac-
teristics of senior communities. And it
will enable existing senior-only com-
munities to qualify for the exemption
without great expense. It is about time
the bureaucracy acts to alleviate the
unnecessary fears and anxiety caused
by the vagueness in current law. | hope
the millions of Americans impacted by
this proposed new rule will take a close
look and let us know what they think.

UNDER “LOSER PAYS,” WINNERS
TREATED AS LOSERS

(Mr. GUTIERREZ asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. GUTIERREZ. Mr. Speaker, the
legal bill we are debating today can be
summed up in two words.

Loser pays.

Loser pays. An appropriate phrase for
this Congress.

Because all across America, people
who are winners are being treated like
losers.

Hard-working American families who
are busy meeting their mortgage and
making their car payment and saving
for school supplies.

Middle income Americans who are
too busy trying to stretch their dollars
to attend the thousand dollar a plate
dinners for Republican insiders.

Loser pays.

Well, to my Republican colleagues, |
guess the people who hold the cham-
pagne glasses and wear the designer
dresses at their fundraisers are the
winners, and the people who serve the
drinks and clean up afterward are the
losers.

But today we have a chance to pre-
serve the right of Americans to be win-
ners in court by rejecting the lobbyist-
sellout the majority calls ‘“legal re-
form.”
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When we do, the losers who pay will
not be American families, they will be
the lobbyists left alone when the lights
go out at their party.

THE COMMON SENSE LEGAL RE-
FORM ACT WILL RESTORE THE
BASIC PRINCIPLES OF LAW

(Mr. WHITE asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. WHITE. Mr. Speaker, | would
like to spend just a couple minutes this
morning talking about my second year
in law school, not the first year; the
first year we studied the traditional
principles of law and | understood
those. In the second year we started to
get into the more recent developments
that we have seen in our legal system,
and those, frankly, | did not often un-
derstand.

These are principles, for example,
that allow someone who is only respon-
sible for 10 percent of the damages
caused to someone to be liable for 100
percent of all the payments that have
to be made. It allows someone who is
drunk to recover full damages, even
though it was his drunkenness or the
fact that he was on drugs that caused
his own damages.

Frankly, Mr. Speaker, that is some-
thing | did not understand, and 15 years
of practicing law confirmed to me that
our legal system is dramatically out of
whack. That is why | am so happy to be
here today as we debate the Common
Sense Legal Reform Act.

This act will do many things, but
most important, Mr. Speaker, it will
restore the principles that our law used
to be based on back to the law today,
principles of personal responsibility,
principles of right and wrong. | urge
my colleagues to vote for it.

A PLEA FOR RESTORED FUNDING
FOR LIHEAP

(Mrs. KENNELLY asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Mrs. KENNELLY. Mr. Speaker, it is
not easy to be poor in this country; it
is not easy to be old; and it is not easy
to get through a harsh New England or
Midwestern winter if you are either.

For that reason, we enacted the low-
income energy assistance program, or
LIHEAP. In fiscal year 1993, more than
5 million households benefited from
funding under LIHEAP. More than 70
percent of these recipients have annual
incomes of less than $8,000.

In my own State of Connecticut, not
only are our winters harsh and our
economy in deep difficulty—our fuel
costs are disproportionately high. The
average price of natural gas in Con-
necticut is 291 percent higher than it is
in Alaska. Without LIHEAP, many
families may be faced with the starkest
of choices: Heat versus gas for the car,
or clothes for the children, or a roof
over your head.
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It is not easy to be poor, or old, or
sick. And it’s not easy to be over-
looked. Let us not ignore these people
least able to speak for themselves. Let
us restore funding for LIHEAP.

GOP KEEPING ITS PROMISE TO
CHILDREN

(Ms. DUNN of Washington asked and
was given permission to address the
House for 1 minute and to revise and
extend her remarks.)

Ms. DUNN of Washington. Mr. Speak-
er, Republicans are keeping their
promises—and that includes the prom-
ise to help millions of children cur-
rently forced to live on welfare because
one of their parents has abandoned
them. This Nation’s No. 1 natural re-
source is its children, and they deserve
the protection that Republicans offer
them in our welfare reform plan.

For decades our Nation has seen a
huge welfare bureaucracy continue to
grow while Congress stood idly by fail-
ing to hold parents accountable for the
precious children they have brought
into the world and then carelessly
chose to abandon. We cannot allow this
tragic status quo to continue.

Under the Republican welfare reform
bill States will finally get the assist-
ance they need to track down deadbeat
parents—especially the 30 percent who
move out of the State often to avoid
paying child support. Our proposal will
help to find these individuals and re-
quire them to pay the $34 billion they
owe in child support to the children
they have deserted—children who
might have been kept off welfare if the
parent had kept his commitment.

Mr. Speaker, it is a tough approach
but a fair one. And, above all else, it is
the approach that can save children
from falling into the welfare trap of a
lifetime of dependence on the Govern-
ment.

We can end the status quo. Let us
help States find those deadbeat par-
ents, and let’s keep our promise to the
children.

COMMENDING BISHOP ROY
LAWRENCE HAILEY WINBUSH

(Mr. FIELDS of Louisiana asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. FIELDS of Louisiana. Mr. Speak-
er, when men look through the halls of
time, it is leaders in our community
who literally stand out, those who
shake the very ground on which we
walk.

It brings me great pleasure to take
this moment to recognize a leader not
only in my State, but a leader in this
entire Nation, Bishop Roy Lawrence
Hailey Winbush, who was recently
elected the chairman of the Congress of
the National Black Churches, an orga-
nization that has an active participa-
tion of over 65,000 churches nationwide.

Bishop Winbush took this esteemed
position it will be 40 years ago. He
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served as a community leader, and
made an incredible mark on this coun-
try as a leader who recognizes and rep-
resented the cities of Alexandria, Lake
Charles, Lafayette, Monroe, and
Shreveport.

Bishop Winbush also is a general
board member of the Church of God in
Christ, an organization that represents
over 5 and a half million members na-
tionwide. Bishop Winbush is also a pub-
lic servant. When faced with the prob-
lem of crime, community, and family,
President Clinton requested his pres-
ence, along with others, to address the
problem within the African-American
community.

I am happy to say this gentleman
lives in my community, and | commend
him today.

CHILD NUTRITION PROGRAMS
INCREASED, NOT CUT

(Mr. NORWOOD asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. NORWOOD. Mr. Speaker, that
the other side continues to accuse us of
cutting funding for child nutrition pro-
grams is ludicrous. | voted in commit-
tee to increase the funding child nutri-
tion programs are receiving, yet people
are calling my office worried that we
are gutting these programs. We are in-
creasing the funding and eliminating
the wasteful Federal bureaucracy to
send more money to the States. The
charge that we are cutting funding is
patently false. Mr. Speaker, | would
simply ask that Americans look at the
facts. It is a fact that we are putting
more money in to child nutrition. It is
a fact that our bill dismantles part of
the Federal bureaucracy. And it is a
fact that many Democrats receive sig-
nificant campaign contributions from
Federal bureaucrats every year. All |
ask is that Americans consider the
facts.

IN OPPOSITION TO CHILD NUTRI-
TION AND SUMMER JOB CUTS

(Ms. JACKSON-LEE asked and was
given permission to address the House
for 1 minute and to revise and extend
her remarks.)

Ms. JACKSON-LEE. Mr. Speaker, |
hold in my hands the Constitution of
the United States of America, which
has in some parts of it the opportunity
for all of us to pursue happiness and to
establish equality. |1 simply ask, who is
working for the children?

It is interesting to hear expressions
about how much these block grants
and these votes will provide more dol-
lars for school breakfasts and lunches.
In fact, they really do not. What they
actually do is cut the dollars, because
they do not take into consideration the
increased need of our children and our
mothers, who are in fact fighting every
day to survive.
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Mr. Speaker, | rise today to speak
against the runaway legislative freight
train that threatens to crush the lives
of millions of America’s children. In
particular, as a Representative for the
18th Congressional District in the
State of Texas, | acknowledge that
there are businesses, small businesses,
there are working people, middle class,
but | also say that my district has a
wealth of children who are in fact in
need of school breakfasts and school
lunches.

My Republican colleagues indicate
and are the conductors of the uncon-
scionable train. Mr. Speaker, we must
realize that we have to stand for the
children. We cannot lose $670 million in
my home State of Texas alone between
now and the year 2000.

Mr. Speaker, let us not cut nutrition
for our children, let us stand up and
fight and uphold the Constitution.

Mr. Speaker, | must rise today to speak
against the runaway legislative freight train
that threatens to crush the lives of millions of
America’s children.

My colleagues from the other side of the
aisle are the conductors of this unconscion-
able train, and they continue to drive that train
at breakneck speed through this body without
any consideration about what and who they
will leave lying bloody on the tracks behind
them.

Their agenda—already declared immoral by
Cardinal John O'Connor—uwill slash child nutri-
tion programs—more than $670 million in my
home State of Texas alone between now and
the year 2000.

And now, as if nutrition cuts were not hor-
rific enough, the mad conductors of the run-
away train have set their sights on summer
job programs. Bear in mind, these are the
same folks who complain about welfare de-
pendency and cycles of poverty. Do they not
see, Mr. Speaker, that denying some 600,000
needy young people a summer job will only
make it that much more difficult for them to
get the work experience they’ll need to break
our of poverty?

Mr. Speaker, | fear these Republican con-
ductors do not see the damage their runaway
train will wreak because they are blinded by
their zeal to cut taxes, with no real focus on
the deficit of working Americans.

For the sake of America’s children, this train
must be stopped.
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TIME FOR COMMONSENSE LEGAL
REFORM

(Mr. CHRISTENSEN asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. CHRISTENSEN. Mr. Speaker,
yesterday this body began the monu-
mental task of reforming America’s
legal system.

Mr. Speaker, for too many years ri-
diculous legal judgments have been
handed down in frivolous lawsuits
where the only real winners are the
lawyers.

Mr. Speaker, some have suggested
that we should leave this up to the in-
dividual States to decide. | am a true
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federalist at heart and | believe that in
States where the State statute is
stronger than the Federal law that
State law should prevail. But there are
States where the abuses of the judicial
system have run amuck.

Case in point, Alabama. Steve Flow-
ers is a 13-year veteran of the Alabama
legislature and chairman of the Insur-
ance Committee for the Alabama
House.

In 1987 Mr. Flowers was the primary
sponsor of Alabama’s legal reform leg-
islation, but he now strongly favors
Federal legislation in this area.

Why? Because in 1993 the Alabama
Supreme Court in Henderson versus
Alabama Power Company ruled that
the Alabama legislature did not have
the authority to impose limits on puni-
tive damages.

Mr. Speaker, in the first 11 months of
1994, juries in Alabama awarded more
than $170 million in punitive damages,
not including wrongful death actions.

The time is now for true common-
sense legal reform. This body must act
now to turn the tide of lawsuit abuse
and pass this measure to protect hard
working Americans from the long arm
of the trial lawyers.

CONTRACT PUNCHES HOLES IN
CONSTITUTION

(Mr. WATT of North Carolina asked
and was given permission to address
the House for 1 minute.)

Mr. WATT of North Carolina. Mr.
Speaker, when | showed up yesterday
with my hole puncher in one hand and
the Constitution in the other hand and
represented that the Contract With
America was beginning to punch holes
in the Constitution, | got calls yester-
day saying, ‘“Are you crying wolf?”’ So
I went back and here is the record.

Line item veto, article I, section 1.

Effective death penalty action, ha-
beas corpus, article I, section 9.

National Defense Revitalization Act,
this review commission, article 11, sec-
tion 2.

Exclusionary Rule Reform Act,
fourth amendment, punched a hole.

Takings legislation, fifth amend-
ment, punched a hole, America.

The Contract With America is punch-
ing holes in our Constitution. As the
Speaker comes in here to punch a hole
in this contract, they are punching a
hole in the Constitution of the United
States.

WHAT IS REALLY GOING ON

(Mr. HOKE asked and was given per-
mission to address the House for 1
minute.)

Mr. HOKE. | wonder if that applause
coming from the other side of the aisle,
if those Members who applauded, if
perhaps they also voted back on the
first day of Congress, of the 103d Con-
gress, 1992, to seat delegates, to allow
them to vote in the Committee of the
Whole in contravention of article I,
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section 2 of the Constitution, punch-
punch.

We continue to hear the same thing
over and over and over, and it just be-
gins to make you wonder if you repeat
it long enough and loud enough, if the
big lie might not take effect, might not
actually stick.

The fact is that we are increasing the
amount of money that goes to School
Lunch Programs. Everybody knows
that on both sides of the aisle, includ-
ing when one takes into effect demo-
graphics and changes in population.

What is amazing, though, is that the
same lie would be repeated. So what is
it all about? Is it not really just about
power and the loss of constituencies
and the loss of bases? | think that is
really what is going on here.

Clearly those friends of mine on the
other side of the aisle have been sup-
ported for years and years by the Fed-
eral employees PAC’s, and that is real-
ly what is going on here.

SUPPORT FEDERAL NUTRITION
PROGRAMS

(Ms. NORTON asked and was given
permission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. NORTON. Mr. Speaker, we are
pedaling backward fast, crushing kids
as we go. Cut the heat at home, cut the
lunches at school. There is no escaping
the cuts, kids.

Have we forgotten the shameful rev-
elations of hunger and poverty that
produced the American majority for
school lunches, WIC and low income
energy assistance? What about that
contract?

Contracts are supposed to be win-win
propositions. Tax cuts for the wealthy
paid for with lunch money from Kids is
a rotten tradeoff. As $5 billion wallop
at WIC and child nutrition programs is
child abuse.

If Washington cannot afford to feed
hungry kids, cash-starved cities like
the District will hardly be able to pick
up the pieces—or the children. It is
time we stopped eating our young and
their lunches.

THE ALTERNATIVE MINIMUM TAX
REPEAL ACT OF 1995

(Mr. ENGLISH of Pennsylvania asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. ENGLISH of Pennsylvania. Mr.
Speaker, today | am introducing the
Alternative Minimum Tax Repeal Act
of 1995. It is my sincere hope that this
legislation will provide a starting point
for this Congress to consider eliminat-
ing economic distortions caused by the
Tax Code and encourage new invest-
ment in manufacturing.

This legislation would repeal the al-
ternative minimum tax that was cre-
ated as part of the Tax Reform Act of
1986. This tax is a major impediment to
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new investment for many capital in-
tensive and rapidly growing manufac-
turing firms in the chemical, elec-
tronic equipment, energy, metal,
paper, steel, and transportation indus-
tries. It is a parallel tax system that
takes away a portion of a company’s
depreciation deductions if their income
as computed under the alternative
minimum formula is higher than their
income calculated under the regular
tax system.

While it was designed and intended to
prevent otherwise profitable companies
from escaping taxation altogether
through the use of exclusions, deduc-
tions, and credits, it has instead re-
sulted in large interest-free loans to
the Government by companies that ex-
perienced real economic losses during
the early 1990’s. Congress never in-
tended for companies to incur a perma-
nent increase in tax liability due to
this tax. Put simply, the alternative
minimum tax is not working as it was
intended.

While many members of the House
Ways and Means Committee, on which
I serve, are very concerned about this
tax, by introducing this legislation |
hope to ignite a broader interest in this
exact type of much needed tax reform.
I am pleased to offer this bill to the
House.

LEAVE THE KIDS ALONE

(Mr. LEWIS of Georgia asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. LEWIS of Georgia. Mr. Speaker,
yesterday | ate breakfast and lunch
with students at two schools in At-
lanta, Payton Forest Elementary
School and Thomasville Heights Ele-
mentary School. Many of these chil-
dren were receiving these meals
through the School Lunch and Break-
fast Programs. For some of them it was
the first decent meal they had had
since Friday, the last time they were
in school.

Mr. Speaker, it is cold and heartless,
it is just plain mean, for the Repub-
lican majority to deprive these chil-
dren of their school breakfast and
lunches. This program is a success. It
provides the food necessary for chil-
dren to learn. Children cannot learn on
an empty stomach, they cannot learn if
they are hungry.

The cost of my breakfast and lunch
yesterday was a combined $2.70. Surely,
this is not too great a cost to pay to
feed our children, to give them the nu-
trition they need to learn and to grow.

In their rush to provide tax breaks to
the wealthy, the Republican majority
would steal lunch money from our
Kids. I, for one, do not want any part of
that contract and | don’t think the
American people do either.

THE SIMPLE FACTS

(Mr. HAYWORTH asked and was
given permission to address the House
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for 1 minute and to revise and extend
his remarks.)

Mr. HAYWORTH. Mr. Speaker, | cer-
tainly have a great deal of affection
and admiration for the gentleman who
preceded me here in the well. | was
pleased to see that he was back at
school as were many of my liberal
Democrat colleagues yesterday. But
the fact is that with all due respect,
my friends should not spend time ex-
clusively in the lunchroom, they
should go back to math class, because
here are the simple facts of this case.

We are actually increasing $200 mil-
lion in excess of what the President is
calling for in school nutrition pro-
grams. We are calling for a 4.5-percent
increase in these school nutrition pro-
grams. Yes, we are asking to fine tune
the responsibility to give the respon-
sibility to people on the front lines
fighting the battle, but friends, it is an
increase.

Only in Washington can an increase
be called a cut and be called heartless
and mean spirited when in fact we are
public spirited trying to get control of
this problem, trying to feed the truly
needy and trying not to make this a
crass political issue.

SUPPORT FEDERAL NUTRITION
PROGRAMS

(Mr. WARD asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. WARD. Mr. Speaker, | have a
prepared text for today to talk about
child nutrition programs, but | have to
react to what we have just been hear-
ing. To say that they are not going to
cut these child nutrition programs is
the big lie, ladies and gentlemen, be-
cause if you make a block grant, you
take last year’s figure which may be
higher than the year before’s but say,
““We are not going to raise it in the fu-
ture, we are just going to let the States
spend it,”” you are cutting it.

If you do not take into account eco-
nomic downturns, if you do not take
into account what happens in commu-
nity after community across this coun-
try which may be different than what
is happening here, and then have the
audacity to blame the Democrat sup-
port on our connections with Federal
bureaucrats, that is just too absurd for
words.

Ladies and gentlemen, we need to
continue to support our children.

FEAR TACTICS EMPLOYED IN SUP-
PORTING FEDERAL NUTRITION
PROGRAMS

(Mr. DREIER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks).

Mr. DREIER. Mr. Speaker, pathetic
is the only way to describe the message
which has been emanating from the
other side, trying to frighten the peo-
ple of the United States of America
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about our goals for dealing with the
issue of child nutrition.

We do not have a cut. We have a 4.5-
percent increase. That is very clear.
But as my friend from the other side of
the aisle just said, we somehow in
transferring this to the States will in
fact allow a tremendous cut to take
place. Baloney. There is a provision in
this legislation which states that 80
percent of those funds that are pro-
vided must go toward the nutrition
program and the requirement also
states that no more than a 2-percent
overhead can be provided.

We are increasing the level of fund-
ing, we are trying to make it more re-
sponsible so that in fact we do not see
what exists today, 20 percent of those
young people benefiting from the pro-
gram coming from homes with incomes
in excess of $50,000 a year.

We want the truly needy to benefit
from this, we are increasing the level
of funding for it, and they should quit
the kind of fear tactics that they are
imposing.

TORT REFORM

(Mr. SAM JOHNSON of Texas asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks).

Mr. SAM JOHNSON of Texas. | will
not even address the lies coming from
the other side.

Mr. Speaker, I want to talk about
tort reforms we are considering this
week. They are important to every cit-
izen in this country, so important that
each of the 50 States is currently con-
sidering some type of overhaul of their
own legal system.

In my home State of Texas, Governor
Bush has declared a state of emergency
to address these reforms and with good
cause. Texas ranked fourth in the Na-
tion in million-dollar verdicts between
1990 and 1993. Lawsuit abuse is out of
control, so out of control it is crippling
businesses, destroying jobs, and costing
every household in Texas $2,700 per
year.

Last year alone in Texas prisons
there were 1,000 suits filed by prisoners
for crazy reasons. One for being licked.
Yeah, | said licked by a horse while on
a work detail.

The time has come for my colleagues
to take a giant step for America and
answer the plea seen on a billboard in
a town in south Texas that reads,
““Stop Lawsuit Abuse Now.”’

FIXING THE WELFARE MESS

(Mr. RIGGS asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks).

Mr. RIGGS. Mr. Speaker, | first of all
will join with my colleagues who have
used adjectives such as pathetic and
audacious to describe the fear tactics
and the continuing politics of envy
that we hear coming from the other
side of the aisle. 1 will add another,
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though, adjective to describe what |
have been seeing take place, and that
is unconscionable. It is unconscionable
for the House Democratic Party to
treat welfare recipients as a political
constituency for political gain.

Mr. Speaker, Americans have said
that they are sick of a failed liberal
welfare system that traps people in a
cycle of dependency. Five million fami-
lies, 9 million kids on AFDC, and at
any given time over 50 percent of those
families have been on AFDC welfare for
over 10 years.

It is a system that ruins generation
after generation, a system that has
cost us as a country $5 trillion while
making the situation worse. Two out of
three black babies born out of wedlock,
20 percent of white children born out of
wedlock.

Mr. Speaker, the American people
want us to fix the welfare mess before
it does any more damage and fix it, we
will.
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WELFARE REFORM

(Mr. SHAW asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. SHAW. Mr. Speaker, | have been
sitting here listening to the speakers
that came before me here this morning
on the House floor criticizing the Re-
publicans for what they are trying to
do that is to reform welfare, criticizing
the Republicans for bringing a child
support bill to the floor and saying
that it was not tough enough.

I will say to my friends in the Demo-
crat Party you had 40 years to bring
welfare reform to the floor and you
never brought it; you had 40 years to
bring a child support bill to the floor
that was tough, and you never did it.

Now we are looking to you and we
are reaching out to you as we are to
the President, who gave a speech with-
in the last hour on welfare reform, we
are reaching out and saying come now
and join with us because we are moving
it forward. We are going to have wel-
fare reform. It is going to pass this
House. We are going to have a lot of
Democrats that are going to be joining
the Republicans who are pushing this
agenda forward.

And you know what? We are going to
be doing things for the poor that you
never did. We are going to be doing
things for the children that you ne-
glected and we are going to reform wel-
fare.

SUPPORT FOR TORT REFORM

(Mr. WELDON of Florida asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. WELDON of Florida. Mr. Speak-
er, it is a pleasure for me to rise today
and speak in support of the tort reform
or lawsuit reform being brought before
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the House by the Republican leader-
ship. As a physician who has practiced
medicine in the community for the
past 7 years, | can say that | have seen
firsthand the terrible effect of this run-
away problem with lawsuits on our Na-
tion and in particular on our ability to
practice good, high quality, cost effec-
tive medicine.

The people who have been paying for
this runaway crisis in excessive law-
suits are the people of the United
States. The patients have been playing
the costs.

The time has arrived, it is long over-
due. Reform is needed and reform is
now, this week, before the House of
Representatives. And | beseech all of
my colleagues on both sides of the aisle
to support the Republican programs for
dealing with this problem in our Na-
tion and restoring true balance to our
criminal and civil justice system.

DEMOCRATS SCARING CHILDREN
ABOUT SCHOOL LUNCHES

(Mr. BURTON of Indiana asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. BURTON of Indiana. Mr. Speak-
er, last week the Speaker of the House,
NEwT GINGRICH, went out to a school
here in Washington, DC, to try to sup-
port a program called the Earn and
Learn Program. That is where they pay
children $2 for reading a book and it is
to encourage Kids to learn. It is a great
program; it is being adopted in many
schools across this country.

But before he got there, two Members
of the Democrat minority went out
there and had lunch with the kids and
told them that the Speaker was coming
out and that he was going to take away
their lunches, that the Speaker of the
House was against them, he was going
to take away the school lunch for all of
the Kkids across the country and scared
those little kids to death.

Now, that is wrong; that is wrong.
The fact of the matter is we are going
to increase school lunch funding by 4
percent, we are going to increase it.
What we are going to cut is the bu-
reaucracy. We are going to send it to
the States in block grants, so that the
Governors who understand their States
and the mayors who understand their
cities can distribute this money prop-
erly so that it goes to the intended pur-
pose without a lot of bureaucratic ex-
pense.

And | really want to say to my col-
leagues on the Democrat side, if you
criticize us for the school lunch pro-
gram, criticize your colleagues for
going out and scaring those little Kids
last week. That is wrong.

ATTORNEY ACCOUNTABILITY ACT
OF 1995

The SPEAKER pro tempore. Pursu-

ant to House Resolution 104 and rule

XXIIl the Chair declares the House in

the Committee of the Whole House on
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the State of the Union for the further
consideration of the bill, H.R. 988.
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IN THE COMMITTEE OF THE WHOLE
Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the fur-
ther consideration of the bill (H.R. 988)
to reform the Federal civil justice sys-
tem, with Mr. HOBSON in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose on Monday,
March 6, 1995, the amendment offered
by the gentleman from Ohio [Mr. HOKE]
had been disposed of and the bill was
open to amendment at any point.

Two and one-half hours remain for
consideration of amendments under the
5-minute rule.

Are there further amendments to the
bill?

AMENDMENT OFFERED BY MR. BURTON OF
INDIANA

Mr. BURTON of Indiana. Mr. Chair-
man, | offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. BURTON of Indi-
ana: In section 2, page 4, line 1, insert at the
beginning of the line *25 percent of”’.

And on line 5, strike the period, insert a
comma and add the following new language
““or the Court may increase the percentage
above the 25 percent if in the opinion of the
Court the offeree was not reasonable in re-
jecting the last offer.”

Mr. BURTON of Indiana. Mr. Chair-
man, | believe that if there is a frivo-
lous lawsuit filed there ought to be a
penalty assessed on the plaintiff. | be-
lieve that should be the case. | do not
believe, however, it should be a 100 per-
cent losers paying totally, and the rea-
son | say that is because | have known
a number of people who have been in-
volved in litigations of this type who
have had a legitimate lawsuit, and be-
cause of the jury or because of the
judge or for whatever reason the ruling
was against them, and they were not in
a position to be able to pay exorbitant
legal fees on the part of the defendant.

Many times these defendants are law-
yers for large corporations who can
drag these suits on for long periods of
time and spend an awful lot of money.
Look at some of the trials like you see
on TV right now like the O0.J. Simpson
trial, you see how much time and effort
and money is being spent on legal de-
fense.

Some of these people are very pro-
ficient at what they do. Can you imag-
ine, we are not talking about a murder
trial now, but can you imagine a per-
son in a civil case that is suing some-
body and they have the ability to hire
the kind of legal counsel you see in the
0.J. Simpson case where millions of
dollars might be spent in defending
someone?

So | believe that there ought to be
some middle ground. And that middle
ground is exhibited in my amendment,
and my amendment says that if the
plaintiff loses the case, there is a 25-
percent penalty. But if it is a frivolous
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flagrant case, the judge has the ability
to expand that up to 100 percent. So
there is somewhat of a sliding scale.

| talked to the gentleman from Vir-
ginia [Mr. GOoDLATTE] last night, the
bill’s sponsor, and he said he thought
he could live with some kind of sliding
scale. The problem is that neither the
gentleman from Virginia [Mr.
GOODLATTE], nor I, nor anyone in the
body could come up with a sliding
scale. So the next best thing is to come
up with a hard percentage, like the 25
percent I am talking about, and then
leave discretion to the judge in the
event he feels like it is a case that was
not meritoriou and was frivolous and
he can raise that fee. | think that will
discourage an awful lot of lawsuits.

In addition, | think this will bring
both sides closer together than the
loser pays provision that is already in
the bill because it is going to encour-
age the plaintiff, because he knows
there is a penalty if they lose the case;
and it is going to encourage the defense
because they know they are not going
to get 100 percent even if they hire
high-powered lawyers to win the case.
So | think this will force more people
to settlement, even more so than the
entire loser pays provision in the bill.

So, Mr. Chairman, | believe this is a
sound, reasonable amendment. It
strikes a middle ground. It comes as
close to the sliding scale the gen-
tleman from Virginia [Mr. GOODLATTE]
said he would accept without going to
an actual sliding scale, which | think is
an impossible thing to achieve.

Ms. HARMAN. Mr. Chairman, | rise
in support of the Burton amendment.

(Ms. HARMAN asked and was given
permission to revise and extend her re-
marks.)

Ms. HARMAN. Mr. Chairman, | would
like to commend the gentleman from
Indiana [Mr. BURTON] for trying to do
something that concerns many of us in
this body who have listened intensely
to the debate on this issue. | think that
everyone here does not want to deter
meritorious lawsuits, but it is also true
that there are abuses, and we do want
to deal with those abuses in a fair way.

I think that the Goodlatte language,
especially as amended by him, goes a
long way toward doing that, but there
are possible excesses in that language,
and the gentleman from Indiana [Mr.
BURTON] has suggested a remedy that
would amount to a sliding scale of fee
awards that would deal with those ex-
cesses.

I know the gentleman from Indiana
[Mr. BURTON] speaks here from per-
sonal experience, and | think it is very
commendable that he would offer this.
I also want to say that should his
amendment fail, | intend to offer an
amendment to provide a different ap-
proach to this very difficult subject,
which | think also merits consider-
ation.

My bottom line here is this is not a
partisan issue, this is about fairness, it
is about curbing abuse, but it is also
about permitting meritorious action.
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I urge support for the Burton amend-
ment.

Mr. MOORHEAD. Mr. Chairman, I
move to strike the last word.

Mr. Chairman, | rise in opposition to
the amendment offered by the gen-
tleman from Indiana. The amendment
would limit loser pays to a 25-percent
recovery. This would in effect defeat
the concept of loser pays. What this
does is substantially reduce the incen-
tive for the parties to settle their cases
out of court.

If we are going to go on with a loser-
pays provision, let us not weaken it or
water it down to such a point that it
defeats the whole purpose.

The other part of the amendment
giving the judge discretion to increase
the 25 percent would only lead to fur-
ther litigations on whether the offer is
reasonable or unreasonable. The
amendment | believe would seriously
weaken loser pay.

We have a number of provisions in
the legislation now that puts restric-
tions on loser pay. We have tried to
reach the areas where it is between,
where the judgment is between the
offer of the defendant and the offer of
the plaintiff; there would be no loser
pay involved there. There are provi-
sions that a judge can use his discre-
tion as to whether to provide for loser
pay in the legislation.

I think that if we are going to go in
this direction there is not much left of
the loser-pay provision. | do not think
that the 25 percent still left in here
will have much effect on encouraging
people to settle. | do not think it will
have much to do to cut down on overall
litigations. And for that reason | would
ask for a ‘““no” vote on this amend-
ment.

Mr. BURTON of Indiana. Mr. Chair-
man, will the gentleman yield?

Mr. MOORHEAD. | am happy to yield
to the gentleman from Indiana.

Mr. BURTON of Indiana. Mr. Chair-
man, | do not quite understand the
chairman’s argument. He said that this
would eliminate the forcing of a settle-
ment before the trial takes place. It
seems to me that this puts more of a
balance into the legislation instead of
having all of the burdens shifted over
to the plaintiff.

Right now you are shifting 100 per-
cent of the costs to the plaintiff if he
does not settle and the judgment is
below what was the last offer. And it
seems to me that that is putting undue
pressure on the plaintiff.

What | was trying to do was to try to
reach a middle ground that was more
fair than what the original legislation
intended.

Mr. MOORHEAD. But actually it ap-
plies to both the defendant and the
plaintiff. The plaintiff is not the only
one that could be caught paying the
other person’s fees.

But | can tell the gentleman that you
can limit the amount of money you
may have to pay by prior to 10 days be-
fore trial making your final offer and
you will not have to pay the fees that
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have accrued prior to that time. You
many be able to strike under the
present bill a large percent of what you
might otherwise have had to pay.

But | do think that if you go down
from there and have only 25 percent of
what would accrue from that time for-
ward, you do not have very much left
out of your loser pays.

Mr. BURTON of Indiana. If the gen-
tleman will yield on one further ques-
tion. The further question is did the
gentleman understand, he did not men-
tion in his comments, that the judge
does have latitude to increase that 25
percent to 100 percent if he chooses to
do that?

Mr. MOORHEAD. | understand that,
and | did comment on that in my com-
ments, that you come to another argu-
ment when you go into that. You lead
to further litigation and dispute as to
whether the offer has been reasonable
or unreasonable, many other things
that could be involved there, and we
are going to have an irregularity be-
tween one judge and another as to what
you get out of the law as we intend it
to be.
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Mr. BURTON of Indiana. Mr. Chair-
man, if the gentleman would yield fur-
ther, | ask, ““Don’t judges already have
latitude?”’

Mr. MOORHEAD. To a certain ex-
tent.

Mr. BURTON of Indiana. Then why
would this exacerbate that situation?

Mr. MOORHEAD. | say to the gen-
tleman, ““Primarily because, whey you
cut from 100 percent to 25 percent,
you’re gutting the very issue we’re
talking about.””

Mr. BURTON of Indiana. But the fact
of the matter is judges have latitude
right now. What we are setting is a
floor of 25 percent, and we are allowing
them to go to 100 percent.

So what the gentleman wants to do is
he does not want the judges to have
any latitude; is that correct?

Mr. MOORHEAD. They do have some
latitude under the bill as it is written.

Mr. BURTON of Indiana. But the gen-
tleman does not want them to have
this latitude.

Mr. MOORHEAD. Latitude in every
single case where they have not found
that it will work an injustice.

We have in our legislation that we
have, we have provisions in those ex-
treme cases where the judge does have
a latitude.

Mr. BURTON of Indiana. Well—

Mr. MOORHEAD. | just think, if the
gentleman is not in favor of loser pays,
of course he is not going to like this at
all. But under the amendments that we
have put into the bill, a lot of the sting
of loser pays has been taken out al-
ready——

Mr. BURTON of Indiana. If the gen-
tleman would yield——

Mr. MOORHEAD. In the Goodlatte
amendment.
Mr. BURTON of Indiana. One more

brief comment, and that is this, that |
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do agree that there should be a pen-
alty, and | agree that the penalty
should be pretty severe. Twenty-five
percent is not peanuts in many of these
cases, but what | disagree with——

The CHAIRMAN. The time of the
gentleman from California [Mr. MooOR-
HEAD] has expired.

(On request of Mr. BURTON of Indiana
and by unanimous consent, Mr. MOOR-
HEAD was allowed to proceed for 1 addi-
tional minute.)

Mr. BURTON of Indiana. What | dis-
agree with is that this is putting such
a huge burden on, in many cases, peo-
ple who could not afford to pay the 100
percent, and—but at the same time the
gentleman is still giving the judge lati-
tude in the event it is a frivolous case.
It seems to me this is as close to a slid-
ing scale as the gentleman from Vir-
ginia [Mr. GOODLATTE] requested, as we
can possibly come.

Mr. MOORHEAD. It is a sliding scale
though.

Mr. BURTON of Indiana. Well, Mr.
Chairman, | say to the gentleman,
“Well, you’re giving the judge latitude;
I mean that’s a sliding scale.”’

Mr. MOORHEAD. Possibility.

| say to the gentleman, “I
you’re just defeating loser pays.”’

Mr. GOODLATTE. Mr. Chairman,
will the gentleman yield?

Mr. MOORHEAD. 1 yield to the gen-
tleman from Virginia.

Mr. GOODLATTE. Mr. Chairman, the
gentleman from Indiana [Mr. BURTON]
and | have been discussing since last
night the gentleman’s concerns, and
what | would first say to the gen-
tleman is that let us not forget that we
are talking about diversity cases in
Federal district court. We are not talk-
ing about, by any means, all tort cases.
In fact, what we are really talking
about are the vast majority of these
cases not being the kind of tort cases
the gentleman described. They are
being mostly contract cases and is-
sues——

The CHAIRMAN. The time of the
gentleman from California [Mr. MooOR-
HEAD] has expired.

(On request of Mr. GOODLATTE and by
unanimous consent, Mr. MOORHEAD was
allowed to proceed for 1 additional
minute.)

Mr. GOODLATTE. Mr. Chairman,
would the gentleman yield further?

Mr. MOORHEAD. 1 yield to the gen-
tleman from Virginia.

Mr. GOODLATTE. It would be my
hope that we could work something out
along the lines of the amendment that
I suggested there which would help out
in the case where a plaintiff actually
got a judgment against a defendant,
but the defendant offered more under
the proceeding that is provided for in
the bill than what the plaintiff got
from the jury, and under those cir-
cumstances, because a case is really
two parts; it is part liability and part
proving damages, and clearly the plain-
tiff would have proven liability in
those circumstances. Then there is an
argument to be made that it should be

think
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less than 100 percent. It would make it
50 percent.

If the gentleman would work with us
along those lines and withdraw his
amendment, it would be very helpful.

Mr. BURTON of Indiana. Mr. Chair-
man, would the chairman yield briefly?

Mr. MOORHEAD. 1 yield to the gen-
tleman from Indiana.

Mr. BURTON of Indiana. Let me just
make two comments.

First of all, many of the States are
working on similar legislation of this
right now as far as State litigation is
concerned. We all know that. | believe
that what we do here today will serve
as a model for many of those States, so
this reaches beyond just Federal litiga-
tion in my view in the long run.

In addition to that, | read the gentle-
man’s amendment, and, while | think
that is a step in the right direction, the
problem 1| have with that is we still
have some jurors and some judges that
may rule against a legitimate case, and
what the gentleman’s amendment does
is only deals where the plaintiff gets
some kind of a settlement. If the plain-
tiff does not get any settlement, then
he or she still pays 100 percent of the
defense cost for the defendant, and in
my view, as my colleagues know, that
could work an undue hardship.

My amendment, my amendment
right now, says that they do have a 25-
percent penalty, and, if it is truly a
frivolous case, the judge can assess
more than that, but it does leave some
discretion with the court, and to me
that makes some sense.

Mr. GOODLATTE. Mr. Chairman,
will the gentleman yield further?

Mr. MOORHEAD. 1 yield to the gen-
tleman from Virginia.

Mr. GOODLATTE. Let me say to the
gentleman from Indiana, let us not for-
get that under the current system that
exists right now that the cir-
cumstances the gentleman just de-
scribed where a judge or a jury unfairly
ruled against a party, if they rule
against a defendant, they are stuck
right now paying attorney fees, and
substantial attorney fees. Under a con-
tingency fee case the gentleman de-
scribes, that would not be true of a
plaintiff; you see?

So there is a definite disparity in the
law as it exists right now.

Mr. BURTON of Indiana. Mr. Chair-
man, if the gentleman would yield, let
me just say that all cases are not on a
contingency basis.

Mr. GOODLATTE. That is correct.

Mr. BURTON of Indiana. And the
gentleman keeps talking about a con-
tingency basis, but many of those are
on hourly rate, and so the plaintiff
does pay legal fees in many of these
cases on an hourly rate, and it is pretty
doggone high.

So this contingency thing is real, but
that is not 100 percent.

Mr. GOODLATTE. If the gentleman
would yield further, the gentleman is
correct, but in tort cases | think he
would find the overwhelming majority,
if not all of them, are going to be on a
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contingency fee basis. | am sure there
are a few that are not, but very, very
few.

What we are really talking about are
other types of contract actions and so
on where that would be the case, but
then again that would be true of both
parties facing that liability under the
circumstances that the gentleman de-
scribes. My amendment would cure the
difficulty that we are talking about
here.

Mr. BURTON of Indiana. If the gen-
tleman would yield further, | say to
the gentleman, if your amendment
would deal, in addition to those cases
where the plaintiff got a settlement,
but below the last best offer; if it went
further than that, even where the
plaintiff lost, | could probably accept
that amendment, but the gentleman
completely eliminates that possibility.

| say to the gentleman, in your
amendment here that you just pre-
sented to me, if the plaintiff gets a zero
grant or zero decision from the court,
he still picks up 100 percent of the de-
fense’s legal fees. So that part of the
amendment | don’t think is good, and |
could not accept that.

Mr. MOORHEAD. Mr. Chairman, |
yield back the balance of my time.

Mr. WATT of North Carolina. Mr.
Chairman, | move to strike the reqg-
uisite number of words.

Mr. Chairman, | want to commend
my colleague, the gentleman from In-
diana [Mr. BURTON], for bringing a real-
life situation into this debate which
demonstrates the severe adverse im-
pact that this bill would have on ordi-
nary working people in this country. |
also want to commend him for this ef-
fort to improve the provisions of the
underlying bill, which | think his
amendment would do. However at the
same time | want to point out the
problem that the amendment dem-
onstrates that the underlying bill pre-
sents to us.

| say to my colleagues, ‘“When you
try to apply this bill to other than friv-
olous cases, you are inevitably going to
get into the very kind of situation that
Mr. BURTON’s amendment is trying to
address, and, once you start to do this
sliding scale approach, or once you try
to do 25 percent, or 50 percent, or 75
percent, or 10 percent, what you have
started to do is demonstrate the sheer
irrationality of the entire approach
that is being applied here because, once
you get on that kind of slippery slope,
as we used to call it in the law, you
can’t figure out where to draw the line
in a way that it makes any kind of
sense, and it doesn’t show that a higher
threshold necessarily makes any more
sense. What it shows is that the under-
lying approach that you are using
when you apply it to nonfrivolous law-
suits doesn’t make any sense.”

So, Mr. Chairman, while I commend
the gentleman for coming forward with
the amendment, which is an improve-
ment, it gets us on that slippery slope
and moves us on this sliding scale to-
ward a better bill, we would really be
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better served if we went back to the ap-
proach of limiting the underlying bill
only to frivolous cases.

Mr. GOODLATTE. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | rise in opposition to
this amendment. The effect of this
amendment would be to say in a case
where somebody loses a lawsuit for
whatever reason that not only are
their attorney fees limited in the fash-
ion they have already been limited in
the bill, and we have limited them in
several respects: First of all, we have
limited them to 10 days before the trial
through the trial, and we have done
that for good reason.

It has been pointed out that a party
to a lawsuit through the discovery
process could drive up the amount of
attorney fees by loading up the other
party with discovery motions, and
depositions and so on. So we limit it to
10 days before trial through the trial,
which is the time when one is, gen-
erally speaking, preparing for trial and
preparing the case. Second, we have
limited it so that the losing party
would not be required to pay the pre-
vailing party more than the attorney
fees that the prevailing party is—the
losing party is paying their own attor-
ney.

The fact of the matter is that that
also has a good purpose in the bill be-
cause it prevents the deep pockets that
so many on the other side have talked
about from loading up the attorney
fees by bringing four attorneys into
trial and so on. They cannot, by adding
costs on their side, make the
nonprevailing party, the losing party,
pay more costs because it is limited
that they cannot pay the other side
more than they pay their own attor-
ney. So they have the ability to some
extent to control and to limit that.

Finally, we have in this bill a provi-
sion which allows the court in its dis-
cretion to not apply the provisions of
this bill under two circumstances. One
circumstance is where it finds that it
would be manifestly unjust to do so,
and that certainly gives the court dis-
cretion. In addition, the court can find
that the case presents a question of law
or fact that is novel and important and
that substantially affects nonparties,
and if a—and can exempt it for that
reason as well.

This amendment will take that 75
percent further. Three quarters of the
attorney fees that are provided for that
are left in this bill would be taken out
of the bill with this amendment. It is
not a good amendment from that
standpoint. It is not reasonable to
think that just the 25 percent will have
the kind of effect that we need to have
on frivolous lawsuits, fraudulent law-
suits, nonmeritorious lawsuits, and not
the kind of effect we need to have that
is provided in this bill to encourage
greater settlement of these cases. The
effect of this will be say, ‘“Yes, you
might have to pay a little bit of attor-
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ney fees, but it’s going to be you don’t
have to pay a lot.”

For those reasons | would strongly
urge that my colleagues defeat this
amendment. This is not a good amend-
ment from the standpoint of trying to
do something about the explosion of
litigation in this country.

The fact is that the Girl Scouts; we
have talked about all these big cor-
porate defendants in this country.
Well, one of the organizations that sup-
ports the legal reforms we have are the
Girl Scouts, and the Girl Scouts’ coun-
sel here in Washington, DC, says that
the first 87,000 boxes of Girl Scout
cookies that they have to sell goes to
raise the $120,000 to pay their liability
insurance. The effect of that is that,
before one penny can be spent to help
Girl Scouts with all the wonderful pro-
grams that Girl Scouts have, not one
penny can be spent until they sell
87,000 boxes and raise $127,000 to deal
with the liability.

Little Leaguers are opposed, are in
favor, of legal reforms because they
know that it is becoming increasingly
difficult to get people to participate in
allowing them to use their fields for
ball diamonds because of the fact that
they face greater and greater exposure
to lawsuits, and the loss of insurance,
and the risk of being brought in as par-
ties to these cases.

This is not a problem that deals with
corporate America alone. It certainly
does add to the cost of consumer goods
when corporations raise those prices to
consumers. It certainly does have an
effect on insurance companies when
they raise insurance premiums to all
Americans for their automobiles, for
homeowners insurance, for any kind of
insurance that we want to name. The
costs are going up, and they are going
up rapidly.

Mr. Chairman, the cost of our litiga-
tion system in this country is rising at
a faster rate than the cost of our medi-
cal system in this country, which we
spent all of last year addressing——

The CHAIRMAN. The time of the

gentleman from Virginia [Mr.
GOODLATTE] has expired.
(By unanimous consent, Mr.

GOODLATTE was allowed to proceed for
2 additional minutes.)

Mr. GOODLATTE. Mr. Chairman, the
fact of the matter is that legal costs in
this country are rising at a rate of 12
percent a year, far in excess, far in ex-
cess of what is happening even in the
cost of medical care, but certainly
three or four times the rate of inflation
in this country.
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And this amendment will reduce
drastically the ability to use this pro-
vision to say, when you file a lawsuit,
you take a risk. You have made the
risk way too small, | would say to the
gentleman from Indiana.

Mr. BURTON of Indiana. Mr. Chair-
man, will the gentleman yield?

Mr. GOODLATTE. | yield to the gen-
tleman from Indiana.

March 7, 1995

Mr. BURTON of Indiana. Let me just
say that | think that a 25-percent pen-
alty is an inducement for settlement.
The gentleman keeps acting like it is
nothing. Twenty-five percent of the
legal fees of the defendant can be an
awful lot of money, especially in a Fed-
eral case. We are not talking about
peanuts. | think that this will dissuade
people from going to trial, and it will
force a settlement. The gentleman acts
like if it is not 100 percent, it is not
going to force a settlement.

The other thing you are discounting
is that if it is a frivolous case, the
judge can start at the 25 percent and go
all the way to the 100 percent level. So
you can have total loser pays.

This is a good middle ground. It will
dissuade people from going to court. It
will force settlements. So | think the
gentleman is overstating the case. It
will not be as onerous as far as forcing
settlements as 100 percent. But it cer-
tainly is going to force a lot of these
people to settle out of court without
going to trial. Twenty-five percent is a
step in the right direction, and it still
gives the judge latitude to go all the
way to 100 percent. | think this is a
good amendment.

Mr. GOODLATTE. Reclaiming my
time, | would say to the gentleman
that the mechanism | offered to deal
with the case where the plaintiff proves
the case but has been unreasonable in
their settlement negotiations and gives
them some relief there would be some-
thing that would be tolerable. But 25
percent in all cases regardless of
whether or not they are meritorious or
not, we know that when discretion is
given to judges in these cases——

The CHAIRMAN. The time of the

gentleman from Virginia [Mr.
GOODLATTE] has again expired.
(By unanimous consent, Mr.

GOODLATTE was allowed to proceed for
2 additional minutes.)

Mr. GOODLATTE. When you take
that in all cases and then ask the judge
to give more, the history with rule Xl
sanctions is that it is very, very, very
rarely done. And the attorneys know
it, and they do not worry about rule XI
sanctions because they know that the
odds of them being applied to them are
very, very remote. If you put this pro-
vision in, they are going to know that
it is 25 percent. Maybe there is a re-
mote chance of getting more, but it is
not going to be 100 percent in the cases
that it should be 100 percent in.

Mr. BURTON of Indiana. Mr. Chair-
man, if the gentleman will continue to
yield, | understand the gentleman does
not think the judges will assess this
additional 75 percent in a case where it
is a flagrant example of a frivolous
case. But | do not think | agree with
that. At least there is 25 percent pen-
alty, a flat 25 percent right off the top.

Let me just say something about the
amendment you referred to. The prob-
lem with your amendment that you
suggested as an alternative, and it is a
step in the right direction, is that it is
50 percent if the plaintiff gets less than
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the last best offer. But in the event he
or she gets zero, they still pay 100 per-
cent of the defendant’s legal expenses.
And in many cases, | wish the gen-
tleman would just pay attention here
for a second, in many cases, you may
have a jury or a judge who for one rea-
son or another does not like the way
the plaintiff looks and they rule that
they should not get anything and then
they have to pick up 100 percent of the
cost.

If the gentleman made this 50 percent
across the board, | would accept it.

Mrs. SCHROEDER. Mr. Chairman,
will the gentleman yield?

Mr. GOODLATTE. | yield to the gen-
tlewoman from Colorado.

Mrs. SCHROEDER. Mr. Chairman, |
just wanted to say that | heard the
gentleman citing the Girl Scouts, | just
came from the Committee on Rules
where they are citing the Girl Scouts.
On Friday the Girl Scouts were on the
front page of the Wall Street Journal
saying please, please, this is not their
legislation. Today in the Wall Street
Journal, on the first section of section
B, they are saying that once again. Let
me quote, it says, “It is not at all true,
we have been harangued with frivolous
lawsuits. That is absolutely not the
case.”

The CHAIRMAN. The time of the
gentleman from Virginia [Mr.
GOODLATTE] has expired.

(On request of Mrs. SCHROEDER, and
by unanimous consent, Mr. GOODLATTE
was allowed to proceed for 30 addi-
tional seconds.)

Mrs. SCHROEDER. Mr. Chairman, if
the gentleman will continue to yield,
that is what the head of the Girl
Scouts says. Having been a Girl Scout,
when | was younger, the one thing they
believe in is in truth. It says, “Truth
has been the first casualty.” | really
wish Members would stop citing the
Girl Scouts, when they have been fran-
tically trying over and over again to
say they have not been inundated with
frivolous lawsuits and you do not have
to sell all of those cookies to pay this
off. They really would like to get that
out there. So | really think we ought to
stop calling this the Girl Scout cookie
bill because the Girl Scouts do not
want that name.

The CHAIRMAN. The time of the

gentleman from Virginia [Mr.
GOODLATTE] has again expired.
(By unanimous consent, Mr.

GOODLATTE was allowed to proceed for
1 additional minute.)

Mr. GOODLATTE. Mr. Chairman, |
thank the gentlewoman for her com-
ments. The fact of the matter is, the
representative of the Girl Scouts here
in the Washington Area District Girl
Scout Council told me this personally,
87,000 boxes of cookies sold to raise
$120,000 to pay liability insurance be-
fore they ever can spend a penny on
anything else.

Mrs. SCHROEDER. Mr. Chairman, if
the gentleman will continue to yield, |
assume that the national office keeps
those records. | think what happens

here, it is like the old game we used to
play in Girl Scouts called telephone. |
think probably some of the leaders
have heard that passed along. The na-
tional Girl Scout office has said that is
not true.

Mr. GOODLATTE. Reclaiming my
time, the representative of the Girl
Scouts for the Washington District
Council told me and a number of other
Members of Congress and others per-
sonally that that was the fact. | am not
representing that as something | know
personally. I am representing it as
what was told to me by a representa-
tive of the Girl Scouts.

Mrs. SCHROEDER. Mr. Chairman, I
move to strike the requisite number of
words.

I just want to quickly answer that I
think in all honesty that we ought to
be listening to the Wall Street Journal
which has now made two passes at
that. We also ought to be listening to
the National Girl Scout office of New
York which would be handling those
complaints. | think that that is very
key. They have said this over and over
again. This whole debate is full of all
sorts of stories that get blown out of
proportion.

The CHAIRMAN. The question is on
the amendment offered by the gen-

tleman from Indiana [Mr. BURTON].

The question was taken;
Chairman announced that the noes ap-

peared to have it.

RECORDED VOTE
Mr. BURTON of Indiana. Mr. Chair-

man, | demand a recorded vote.
A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 202, noes 214,

not voting 18, as follows:

[Roll No 204]

AYES—202
Ackerman Deal Gutierrez
Andrews DeFazio Hall (OH)
Baesler DelLauro Hamilton
Baker (LA) Dellums Harman
Baldacci Deutsch Hastings (FL)
Barcia Diaz-Balart Hayes
Barrett (WI) Dicks Hefner
Bateman Dingell Hilliard
Becerra Dixon Hinchey
Beilenson Doggett Holden
Bentsen Dooley Hoyer
Berman Doolittle Hunter
Bevill Doyle Jackson-Lee
Bilirakis Duncan Jacobs
Bishop Durbin Johnson (SD)
Bonior Edwards Johnson, E. B.
Borski Ehrlich Johnston
Boucher Engel Kanjorski
Browder English Kaptur
Brown (CA) Eshoo Kennedy (MA)
Brown (FL) Evans Kennedy (RI)
Brown (OH) Farr Kennelly
Burton Fattah Kildee
Buyer Fazio Kleczka
Cardin Fields (LA) Klink
Chapman Filner LaFalce
Clay Foglietta Lantos
Clayton Ford Laughlin
Clement Fox Levin
Clyburn Frank (MA) Lewis (GA)
Coleman Frost Lincoln
Collins (IL) Furse Lipinski
Conyers Gephardt Livingston
Costello Gilman Lofgren
Coyne Gonzalez Longley
Cramer Gordon Lowey
Danner Graham Luther
Davis Green Maloney
de la Garza Greenwood Manton

and the
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Markey
Martinez
Martini
Mascara
Matsui
McCarthy
McCollum
McDermott
Meehan
Menendez
Mfume
Miller (CA)
Mineta
Minge
Moakley
Mollohan
Moran
Morella
Murtha
Myers
Nadler
Neal
Oberstar
Obey
Olver
Ortiz
Owens
Pallone
Pastor

Abercrombie
Allard
Archer
Armey
Bachus
Baker (CA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton

Bass
Bereuter
Bilbray
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Brownback
Bryant (TN)
Bryant (TX)
Bunn
Bunning
Burr
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Cooley

Cox

Crane
Crapo
Cremeans
Cubin
Cunningham
DelLay
Dickey
Dreier
Dunn
Ehlers
Emerson
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa

Payne (NJ)
Pelosi
Peterson (FL)
Pomeroy
Poshard
Quillen
Rahall

Reed

Regula
Reynolds
Richardson
Rivers
Roemer
Ros-Lehtinen
Rose
Roybal-Allard
Rush

Sabo

Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Skelton
Slaughter
Spratt

Stark

NOES—214

Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Goodlatte
Goodling
Goss
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke

Horn
Hostettler
Houghton
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly

Kim

King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
LoBiondo
Lucas
Manzullo
McCrery
McHale
McHugh
Mclnnis
Mclintosh
McKeon
McNulty
Metcalf
Meyers
Mica
Miller (FL)
Mink
Molinari
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Stokes
Studds
Stupak
Tanner
Tejeda
Thompson
Thornton
Thurman
Torres
Torricelli
Towns
Traficant
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Watt (NC)
Waxman
Williams
Wilson
Wise
Woolsey
Wyden
Wynn
Yates

Montgomery
Moorhead
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quinn
Radanovich
Ramstad
Riggs
Roberts
Rohrabacher
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stump
Talent
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
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Weldon (FL) Wicker Zeliff
Weller Wolf Zimmer
White Young (AK)
Whitfield Young (FL)
NOT VOTING—18
Collins (MI) Gibbons Rangel
Condit Jefferson Rogers
Dornan McDade Roth
Flake McKinney Stockman
Funderburk Meek Waters
Gejdenson Orton Weldon (PA)
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The Clerk announced the following
pair:

On this vote:
Mr. Flake for, with Mr. Jefferson against.

Messrs. BRYANT of Texas,
CREMEANS, TAYLOR of Mississippli,
SISISKY, and PORTER changed their
vote from ‘“‘aye” to ‘‘no.”

Messrs. MYERS of Indiana, RICH-
ARDSON, and TORRES changed their
vote from ““no’’ to “‘aye.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

AMENDMENT OFFERED BY MR. CONYERS

Mr. CONYERS. Mr. Chairman, | offer
an amendment that has been redesig-
nated the Conyers-Nadler amendment.

The CHAIRMAN. The Clerk will re-
port the amendment.

The Clerk read as follows:

Amendment offered by Mr. CoNYERS: Page
6, after line 24, insert the following:

(e) LIMITATION ON APPLICATION OF AMEND-
MENTS.—The amendments made by this sec-
tion shall not apply with respect to civil ac-
tions to which any of the following applies:

(1) Section 772 of the Revised Statutes of
the United States (42 U.S.C. 1988).

(2) Title VII of the Civil Rights Act of 1964
(42 U.S.C. 2000e et seq.).

(3) The Fair Housing Act (42 U.S.C. 3601 et
seq.).

(4) The Voting Rights Act of 1965 (42 U.S.C.
1973 et seq.).

(5) The Equal Access Act (20 U.S.C. 4071 et
seq.).

gL)JIe 11 of the Federal Rules of Civil Proce-
dure, as in effect immediately before the ef-
fective date of such amendments, shall apply
with respect to such civil actions.

Mr. CONYERS (during the reading).
Mr. Chairman, | ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

There was no objection.

Mr. CONYERS. Mr. Chairman, this is
an amendment which has been referred
to indirectly throughout the debate,
and it might gather the support of the
manager of the bill on the other side. |
will present it and hope that it does.
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I want to thank the gentleman from
New York [Mr. NADLER], my colleague
on the committee, for his work on a
very important part of this bill.

This is an amendment that would
preserve our citizens’ hard-earned right
to protect their civil and other con-
stitutional rights including religious
rights.

What we are doing essentially is ex-
empting civil rights cases, religious
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cases, and gender cases from the bill in
terms of attorney sanctions and pay-
ments. This leaves the decision on the
merit in the hands of the courts.

The people of this country, the Mem-
bers of this body, have fought too long
and hard for religious and civil rights
groups in this country to see these pre-
cious rights slip away in a little-no-
ticed procedural provision in the Con-
tract With America.

My amendment would safeguard
these rights by providing that cases in-
volving religious, racial, and gender
discrimination can be brought without
undue fear of chilling legal sanctions.
Importantly, the amendment would
allow rule 11 as it currently exists to
provide for discretionary court-im-
posed sanctions to continue to apply in
civil rights and religious cases. This
contrasts with the mandatory court
sanctions which are contained in the
bill before us.

This is a very important distinction
because we have a list of lawsuits and
attorneys that have been sanctioned
under this measure, in a disproportion-
ately large amount of civil rights cases
and religious cases. The attorneys have
been brought to heel under rule 11, and
we are very, very much afraid of what
would happen if we would change this
to mandating the court to impose these
sanctions.

In cases where our citizens have to go
to court to protect their constitutional
rights, it is imperative that we have as
open and fair a court procedure as pos-
sible. While rule 11 may have some lim-
ited role to play in these cases, it
should not have a dominant or over-
reaching role as would be the case
under this bill.

I remind the Members of the fire
storm that erupted on Capitol Hill as a
result of a 1992 Supreme Court deci-
sion, in Employment Division versus
Smith, where the court discarded dec-
ades of free exercise jurisprudence by
holding that the free exercise clause
does not relieve individuals of obliga-
tions to comply with supposedly neu-
tral laws that restrict their freedom of
religion.

How would this occur? What we
would do under H.R. 988 is make it
more difficult for courageous citizens
to bring legal actions to redeem their
constitutional rights. It would man-
date that litigants pay the other side’s
legal fees whenever a legal pleading
was somehow shown to be unworthy. It
would completely remove any equi-
table discretion by the courts. It also
would create a great amount of conten-
tion among the parties.

I want to just tell Members a little
bit about where rule 11 has come from
over the years. We have got a number
of studies, but one from the George-
town Law Journal by Professor Nelken
found that 22 percent of the rule 11 mo-
tions between 1983 and 1985 were filed
in civil rights cases, even though these
cases comprised only 7 percent of the
civil docket.
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At Fordham University, there was a
study that in all reported cases from
1983 to 1987, rule 11 sanctions against
civil rights plaintiffs were imposed at a
rate of 17 percent greater than against
all other plaintiffs.

In other cases, we found that the safe
harbor provision in rule 11 now was

very important and should be pre-
served.

Please support this civil rights
amendment.

Mr. MOORHEAD. Mr. Chairman, |

rise in opposition to the amendment of-
fered by the gentleman from Michigan
[Mr. CONYERS].

If | thought for 1 minute that rule 11
sanctions had fallen disproportionately
on civil rights attorneys | would have
crafted an amendment exempting
them, but that’s not the case.

The 1991 Federal Judicial Center
study on the operation and impact of
rule 11 was designed to examine several
of the questions about the effects of
the rule. The study found:

While the incidence of rule 11 activ-
ity has been higher in civil rights cases
than in some other types of cases, the
imposition rate of sanctions in civil
rights cases has been similar to that in
other cases.

The study found that rule 11 had not
been invoked or applied disproportion-
ately against represented plaintiffs and
their attorneys in civil rights cases.

The FJC concluded that rule 11 has
not interfered with creative advocacy
or impeded the development of the law.

Professor Maurice Rosenberg, Colum-
bia University School of Law, reviewed
a subset of sanctioned civil rights cases
and commented in his 1990 testimony
to the Committee on Rules and Prac-
tice and Procedure:

Many complaints strain hard to pretend
they involve civil rights claims so that, for
example, attorneys’ fees may accompany a
successful or partially successful outcome.

If a complaint alleges that the towing
away of plaintiff’s car by the police or the
refusal of the San Francisco authorities to
allow softball to be played on the hardball
field violated the plaintiff’s civil rights, is
that claim correctly counted as a ‘‘civil
rights action?”” That designation covers a
wide assortment of grievances, many of
which are pressed in order to break new legal
ground or, as suggested above, for ulterior
purposes.

Finally, the issue of fair administra-
tion of rule 11, like many other proce-
dural issues, depends upon the fairness
and competence of the Federal judici-
ary. When properly applied, rule 11
should not unjustly deter litigation by
civil rights plaintiffs or any other
group.

| urge a
ment.

Mr. CONYERS. Mr.
the gentleman yield?

Mr. MOORHEAD. | yield to the gen-
tleman from Michigan.

Mr. CONYERS. | thank the gen-
tleman for yielding. Is he aware that
the Judicial Conference studied the
rule in 1989 after 16 experts and they
made the two changes? First they

““no’”’ vote on the amend-

Chairman, will
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made the change that would leave the
sanctions to the court’s discretion and
they created this safe harbor passage
for rule 11 motions for 21 days.

This has been working very, very ef-
fectively and has cured the problem
that | was pointing out to you, that
there is no question that before that,
we had a serious problem of civil rights
and religious rights organizations’ law-
yers being sanctioned.

Is the gentleman familiar with the
procedure, the change that rule 11 un-
derwent?

Mr. MOORHEAD. Senior U.S. Dis-
trict Judge Milton Shadur of the
northern district of Illinois said he
generally would welcome the restora-
tion of the old rule.

“The most recent changes watered it
down,” he says, “‘by offering an out for
lawyers who get caught when filing
frivolous pleadings.”

“At this point rule 11 is pretty much
dead,” he said.

That dealt with what was done with
these amendments that you are talking
about. We are putting it back in as rule
11 was for 10 solid years, and virtually
all of the judges across the country be-
lieved it helped them and it brought a
better quality of justice to the courts.

Mr. CONYERS. If the gentleman
would yield a final time, the gentleman
was aware that this was studied by the
Judicial Conference, went to the Su-
preme Court, passed muster there, is
working very well. We are talking
about December 1993. This is a very
premature decision for us without
sending it back up the chain of com-
mand for rulemaking in the Federal ju-
diciary to snatch the discretionary
sanction of the judge away from him
after such a short notice.

| would urge the gentleman to realize
the seriousness of what he is proposing
here in opposing this very modest rule-
making sanction that I am modifying.

We are not eliminating rule 11. We
are just saying the judge would have
the discretion that he had as a result of
all the work the judges did in 1993.

Mr. NADLER. Mr. Chairman, I move
to strike the last word.

Mr. Chairman, | rise in support of
this amendment to exempt civil rights
lawsuits from the mandatory rule 11
provision of the bill and to leave it up
to the discretion of the judges. | hope
that some of the gentlemen on the
other side will listen to what | am
about to say because | do not think it
has been said before.

Last year, we passed the Religious
Freedom Restoration Act to undo the
Supreme Court decision in the Smith
case. There are a number of other court
decisions narrowing religious freedom
which have not been undone and which
people seek to try to challenge for re-
consideration in court.

For example, there are a number of
decisions narrowing the Religious Ac-
commodations Act which various reli-
gious groups want to litigate as well as
to try to get this Congress to change.
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A memo that | have here from the
Christian Legal Society says, for exam-
ple, an attorney arguing a religious
discrimination case and urging the
courts to reject the reasoning in any of
the existing cases could well be subject
to the rule 11 sanctions as contained in
this bill. The litigation route presently
presents the only opportunity religious
individuals will have to seek relief in
employment discrimination cases. On
this basis, and on the basis of the in-
clusion in the amendment to the Equal
Access Act, the Christian Legal Soci-
ety and the National Association of
Evangelicals will support the amend-
ment.

I have here, Mr. Chairman, and I
hope the gentleman from California
will pay attention to this so we can
comment on it, a letter from the Chris-
tian Legal Society and the National
Association of Evangelicals in support
of this amendment, and | am going to
read excerpts from it.

On behalf of the Christian Legal Society’s
Center for Law and Religious Freedom and
the Public Affairs Office of the National As-
sociation of Evangelicals, we express our full
support for any amendment that would ex-
empt civil rights suits including those under
the Equal Access Act and the Religious Free-
dom Restoration Act from this bill’s pur-
View.

The history of religious liberty dem-
onstrates that the powerless sometimes
must look to the courts in cases that “‘push
the envelope’ of the law in order to vindi-
cate our most precious freedoms in ways
that existing law does not. We are concerned
that mandatory sanctions will discourage
the bringing of meritorious religious claims,
not just frivolous ones. The first freedom of
the first amendment is too precious to risk
such a chilling effect. Any interest in judi-
cial efficiency is far outweighed by our duty
to keep open the doors of the Federal judici-
ary to such cases.

Moreover, the preemptive effect of this bill
is unnecessary in civil rights cases. Unlike
commercial lawsuits, people rarely sue the
government merely seeking a nuisance set-
tlement. The few who do can still be dealt
with under a discretionary rule 11. Federal
judges have not shown that they need to
have their judgment handcuffed in this way,
at least not in civil rights litigation.

For any and all of these reasons, we sup-
port your amendment to section 4 of H.R.
988.

Thank you, * * *,

Respectfully yours, Steven T. McFarland,
Director, Center for Law and Religious Free-
dom of the Christian Legal Society, and For-
est Montgomery, General Counsel, Office of
Public Affairs for the National Association
of Evangelicals.

Mr. Chairman, | think this graphi-
cally shows why it is necessary to
adopt this amendment if we are going
to take our usual protective attitude
toward religious liberty. | do not agree
with this bill in general and | do not
agree that we need to have mandatory
rule 11 sanctions. But even many of
those who do agree with that | would
hope could recognize the distinction on
civil rights and religious liberty cases.
If someone is suing on a products li-
ability case or a contract case or what-
ever, if you have a defendant with deep
pockets, there are nuisance lawsuits,
there are occasions where people will
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file frivolous claims, but if you are fil-
ing a constitutional claim on religious
liberty, on religious accommodation,
you are not going to have frivolous
claims. No one is going to deliberately
bring a frivolous religious liberty
claim, rarely. We have not seen that
problem in the courts and where we do,
if we ever do, the nonmandatory, the
discretionary rule 11 sanction could do.
But to make a mandatory rule 11 sanc-
tion here when the religious liberty at-
torneys are going to have to be trying
to persuade a court to change the ex-
isting precedent, to push the envelop is
going to have a real chilling effect on
that, and | do not think we need a real
chilling effect on religious liberty.

I would hope that there would be re-
consideration on this amendment and
that it would pass.

O 1300

The CHAIRMAN. The time of the
gentleman from New York [Mr.
NADLER] has expired.

(At the request of Mr. MOORHEAD and
by unanimous consent, Mr. NADLER
was allowed to proceed for 3 additional
minutes.)

Mr. NADLER. | yield to the gen-
tleman from California

Mr. MOORHEAD. Mr. Chairman, |
think a lot of argument here is based
upon a misunderstanding of what the
law is presently and what we are doing
to it.

Under sanctions in the present law it
says if on a notice and a reasonable op-
portunity to respond the court deter-
mines that a subdivision had been vio-
lated the court may, subject to condi-
tions stated below, impose an appro-
priate sanction upon the attorneys, law
firms or parties who have violated sub-
division (b) or are responsible for ac-
tion. We changed that “may’” to
“shall.”” But there is an awful lot of
discretion there in the finding of
whether there is a violation or not, and
what any kind of a sanction, mild or
otherwise, there should be. But that is
present law.

We do take out of the bill the oppor-
tunity under motion to at the last
minute, after it has been found they
have violated the code by putting in
amendments and other pleadings that
should not be there, we give them 21
days to change their position, but that
is after you are caught with the cookie
jar in your hand, we say that they can
change that. We have taken that 21-day
grace period out and that is principally
what the bill does to begin with.

I would like to say this as far as the
National Association of Evangelicals
and the Christian Legal Society. | have
great respect for them. | have worked
with them on many, many occasions. |
think 1 have a 100-percent voting
record with them, so I am not putting
them down or anything else. But | do
not think they understand what this is
all about.

Mr. NADLER. Reclaiming my time,
sir, 1 think they do understand. We do
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not have a problem with the present
law. But of course this bill would
change the present law and what the
Christian Legal Society and the Na-
tional Association of Evangelicals are
saying and what other religious groups
that | have been speaking to in the last
few days have said to me, is that mak-
ing mandatory rule 11 sanctions, mak-
ing it mandatory would have a chilling
effect in this area. It may have a
chilling affect in other areas and we
are not talking about them. We do not
have a problem with frivolous suits in
civil rights and other areas and they
are looking at pushing the envelop and
they are very concerned about that.

Mr. MOORHEAD. If the gentleman
will yield, that is of course not what
this amendment is all about. It ex-
empts a number of different acts of
Congress from any portion of this thing
which is certainly not in the present
law, nothing that we have talked about
before.

I will say this, as far as the National
Association of Evangelicals who | know
very well, they have not come in and
testified, they have not commented to
me about this in any way if they have
a problem.

Mr. WATT of North Carolina. Mr.
Chairman, | move to strike the reg-
uisite number of words.

Mr. Chairman, | will struggle on this
issue to be nonemotional. | will strug-
gle because | remember 25 years ago
the very day | returned to North Caro-
lina to practice law in what was re-
garded and is regarded as a civil rights
law firm. In the middle of the night
someone came and set a fire to the law
firm office before | had practiced law in
that office one day.

I will struggle because | have seen
how much courgage it takes for a
plaintiff or a group of plaintiffs to
come forward in the face of racial op-
pression and assert their civil rights.

I will struggle because | have been
before judges, 99 percent of whom I
would remind my colleagues here are
members of the majority race in this
country, and | have heard them not un-
derstand the underlying basis of a civil
rights claim because they have no his-
tory to relate that claim to, and to
have them in the final analysis find
that some portion of the claim is frivo-
lous because they just simply cannot
relate to people being abused and hav-
ing their rights abused in that way.

My colleagues, this is not about some
kind of theoretical fear that is being
expressed here. There is a concern with
frivolous lawsuits, but | remind my
colleagues that in this amendment, and
I want the gentleman from California
to read the amendment, starting at
line 9 of the amendment it specifically
says ‘“‘rule Xl of the Federal Rules of
Civil Procedure as in effect imme-
diately before the effective date of such
amendments shall apply with respect
to such civil actions.”” This is not doing
away with rule XI.

I have heard my colleague here, the
gentleman from Michigan [Mr. CON-

CONGRESSIONAL RECORD —HOUSE

YERS], read without anybody paying at-
tention, apparently, the disparity in
the percentages of frivolous and sanc-
tion cases that exist in civil rights
cases, 7 percent of the cases yielding a
substantially disproportionate share of
the sanctions. But | will remind my
colleagues that nobody comes forward
in the South in the time in which I
grew up and brought forward any kind
of frivolous civil rights action. It took
courage. It took running the risk that
your House would be burned down; it
took running the risk that your law of-
fice would be burned down; it took run-
ning the risk that your friends down
the street who call you Mr. Charlie
would not speak to you again if you
brought to light the fact that the em-
ployer down the street was discrimi-
nating on the basis of race in hiring of
people.

This is not some theoretical concern
that is being expressed in this amend-
ment. | beg of my colleagues to take
this amendment seriously, and vote it
up and agree to put this exception in,
and provide the kind of protection that
these hardworking people, these law-
abiding people who simply want to
have their civil rights vindicated are
bringing to the courts.

Mr. SCOTT. Mr. Chairman, | move to
strike the requisite number of words.

Mr. Chairman, | want to add just one
other point to this very briefly and
that is that you could go through all of
that what the gentleman from North
Carolina said, and in fact you could
have a winning lawsuit and still be
forced to pay opposing attornerys’ fees
if you come in under an offer made
sometime during the middle of trial.

Mr. Chairman, the reason that we
have attorneys’ fees provided in these
kinds of cases is that the damage, the
financial damage is ususally so small
that you have an empty promise in dis-
crimination laws if this amendment is
not passed. The empty promise without
attorneys’ fees is you go to court and
you will pay more than you could pos-
sibly get.

I would hope that this amendment
would pass, would keep the law as it is,
and that people who are discriminated
against be vindicated and have those
rights vindicated in court.

Mr. GOODLATTE. Mr.
will the gentleman yield?

Mr. SCOTT. Mr. Chairman, | yield to
the gentleman from Virginia.

Mr. GOODLATTE. | thank the gen-
tleman for yielding.

Just a point of winning a law suit
and still being required to pay attor-
ney’s fees, this would not apply to any
of these actions, would it not, because
these are all Federal question issues
and would not come up under the modi-
fied losers pay provisions in the bill
which only apply to diversity cases?

Mr. SCOTT. If you are calling it a
Federal question, then the passage of
this amendment would have no effect
in the gentleman’s interpretation.

Mr. GOODLATTE. | agree with that;
but they are two different types of ac-

Chairman,
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tions. They are mutually exclusive of
each other.

Mr. SCOTT. Mr. Chairman, | would
say to the gentleman if that is his in-
terpretation, then the passage would
do no harm to the bill and it ought to
be adopted just to make sure.

Mr. GOODLATTE. Mr. Chairman, if |
can follow up because the comments of
the gentleman from North Carolina are
indeed impressive, is there something
about, and this is what troubles me
from my side, is there something about
an attorney or an individual who mis-
behaves with one of those cases and in-
curs sanctions that would differ from
somebody, regardless of their back-
ground, regardless of their race or age
or sex or anything else in any of the
other areas where we apply the “‘shall”
provision, which is what the amend-
ment does, instead of the ‘“may’’ provi-
sion, which is what the gentleman
wants to preserve for these particular
issues?

Mr. WATT of North Carolina. Mr.
Chairman, will the gentleman yield?

Mr. SCOTT. | yield to the gentleman
from North Carolina.

Mr. WATT of North Carolina. Mr.
Chairman, | thank the gentleman for
yielding.

I would just simply say to the gen-
tleman, there is a predisposition, there
is a disposition, and fortunately over
time it is beginning to wane | would
acknowledge, and | do not want to
leave the impression that our whole
Federal or State benches are still
where they were 15 or 20 years ago, but
I would submit to the gentleman that
in these cases there is a substantially
higher likelihood that goes beyond in-
significant statistical probability, if
you go back and look at the statistics
that the gentleman from Michigan [Mr.
CONYERS] was talking about, that a
finding of frivolousness is going to be
found in these cases.

Mr. GOODLATTE. Does the gen-
tleman think that is changed based
upon changing it from ‘“may” to
“shall’’? | mean, if there is a discrimi-
natory predisposition that the gen-
tleman describes, would that not also
be likely to occur in a circumstance
where the judge has the discretion
under the law as it exists now?

Mr. WATT of North Carolina. If the
gentleman will yield further, | think
what the gentleman is doing is sanc-
tioning by this bill that kind of atti-
tude, and giving latitude to it by say-
ing you shall make, you shall do this;
and the finding of frivolousness that
there will be an inclination to do it
anyway, and once you add on to it the
word ‘‘shall’”’” what we have done here is
sanctioned that kind of attitude.

At least under the other standard we
can at least try to get in the head of
the judge and say look, Judge, you are
applying a different standard in
noncivil rights cases than you are in
civil rights cases and try to embarrass
him. But once you give him that extra
little piece of ammunition, the “‘shall”
in this bill, you have given that judge
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who may be inclined, the literary li-
cense he needs to abuse the system.

Mr. SCOTT. Mr. Chairman, in sum-
mary | think I do not want to get away
from the point this is a decision a per-
son has to make before they even have
the nerve to come forward, and this is
just one more barrier to scaring them
and daring them to come forth and vin-
dicate their rights in court.

Ms. NORTON. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, I come forward as a
former chair of the Equal Employment
Opportunity Commission, very
disquieted that in this bill mandatory
sanctions could apply to civil rights ac-
tions, and disquieted on the basis of
the record.

First, | ask my colleagues to be con-
sistent. We have already exempted
civil rights matters from the unfunded
mandates bill and from the Regulatory
Transition Act. Let us repeat that con-
sistency here.

Why did we do it there and why
should we do it here?
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Civil rights actions are very difficult
to bring. They always have been. They
are more difficult to bring today than
they were 30 years ago when the acts
were passed. At that time getting an
attorney was more likely because the
discrimination was so widespread, and
on the surface there was a bar, a pri-
vate bar, that developed. Ten years
after the act, when | came to chair the
EEOC, that bar had virtually disinte-
grated. The reason is that when law-
yers take an action under a civil rights
case, they are taking a very large
chance. They are hoping to get their
fees back. They have to borrow money
in order to mount a substantial case.

So if there is any hurdle in the way,
what we found, even 10 years after the
act—and we find 30 years after the act
now—they hesitate and the bar itself
simply was not available.

First of all, for a person to come for-
ward, that plaintiff has to make a very
difficult decision. She is almost always
going against power. Who are the
plaintiff’s lawyers in the first place?
These are usually small practitioners
going up against counsel from large
corporations. These people have law-
yers on staff that can file endless mo-
tions to tie up these small practition-
ers whom we have said we want to
bring these cases in order to vindicate
civil rights.

Do we want people to bring these
cases, or do we not want people to
bring these cases? We have said in
these two previous bills we do not need
to destroy or disassemble the civil
rights superstructure that we have put
in place. We have not been inconsistent
here.

Civil rights actions are different in
all kings of ways. For example, for
most of those actions, punitive dam-
ages are not available. Compensatory
damages are often unavailable. Under
Title VII, all you can get is your back
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pay. Most of these cases are settled by
the time the case gets to court. The
case has gone through some kind of
conciliation often, or at least there has
been an attempt to settle the case.

If we want to chill the right to bring
a civil rights action, then we go back
to these mandatory sanctions. | do not
know where we could find a lawyer, al-
most all of them small practitioners,
willing to come forward under these
circumstances.

Mr. Chairman, the courts are very
experienced. They know how to handle
cases that are frivolous in the civil
rights area. There have been hundreds
of thousands of civil rights cases. This
is a unique area of the law. We have en-
couraged people to come forward. We
have continued to do so in the 104th
Congress with the two bills | have
named, the unfunded mandates bill and
the Regulatory Transition Act.

I ask my colleagues please to be con-
sistent. Let us stay together yet again
on a civil rights provision. Let us sup-
port the Conyers amendment.

Mr. ABERCROMBIE. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, yesterday | spoke in
my opposition to this bill in general,
and | will speak in favor of this amend-
ment at least.

Mr. Chairman, | am sad to report
that one of the great intellects, one of
the great playwrights of the 20th cen-
tury, died less than 3 weeks ago, Rob-
ert Bolt. Robert Bolt wrote ““A Man for
All Seasons,” and | commend that to
my colleagues who are contemplating
voting for this bill let alone voting
against this amendment.

Let me quote very briefly from the
body of the work, “A Man for All Sea-
sons.”” As you may recall, this is about
Sir Thomas More.

Sir Thomas More found himself in
the position of having to defend the
church, and there was an argument
over religious freedom. And this was
not the kind of argument that we may
be having here today. He was having an
argument with his prospective son-in-
law, a man named William Roper. Wil-
liam Roper is described by Robert Bolt
in a manner that | think might fit
some of the people who are not think-
ing clearly about this today: “William
Roper, a stiff body in an immobile face
with little imagination and moderate
brain but an all too consuming rec-
titude, which is his cross, his solace,
and his hobby.” And 1 feel we have
many people here like that today, Mr.
Chairman.

So when Sir Thomas More was con-
fronting his prospective son-in-law,
young Mr. Roper, when Roper wanted
to have someone seized and arrested
because of their views, Roper says,
“There is! God’s law.”

And Sir Thomas More said,
God can arrest him.”

Then Roper said this is ‘“‘sophistica-
tion upon sophistication’’—the kind of
argument we are hearing on this floor
today.

“Then
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And More said, ““No, sheer simplicity.
The law, Roper, the law. | know what’s
legal not what’s right. And I'll stick to
what’s legal.”

“Then you set man’s
God’s!

““No, far below; but let me draw your
attention to a fact—I’'m not God. The
currents and eddies of right and wrong,
which you find such plain sailing, |
can’t navigate. I’'m no voyager. But in
the thickets of the law, oh, there I’'m a
forester. | doubt if there’s a man alive
who could follow me there, thank
God.”

And if he should go, “if he was the
Devil himself, until he broke the law!”’

Then Roper says, ‘“So now you’d give
the Devil benefit of law!”’

Then Sir Thomas More said, ‘“‘Yes.
What would you do? Cut a great road

law above

through the law to get after the
Devil?”’
Roper said, *““I’d cut down every law

in England to do that.”

More said, ‘““Oh? And when the last
law was down, and the Devil turned
round on you—where would you hide,
Roper, the laws all being flat? This
country’s planted thick with laws from
coast to coast—man’s laws, not God’s—
and if you cut them down—and you’'re
just the man to do it—d’you really
think you could stand upright in the
winds that would blow then? Yes, I'd
give the Devil benefit of law, for my
own safety’s sake.”

Mr. Chairman, we need to give the
Devil the safety of law for our own ben-
efit, for our own safety’s sake. And on
the question of religious freedom, how
can we even be contemplating such a
change as is being imagined in the un-
derlying law which we are proposing to
pass in this bill?

When the last law is down and the
Devil turns on you, where will we hide?

Loser pays. Loser pays is a vestige of
this history in England, and in which
class warfare prevails. This is the aris-
tocrats against the commoners. That is
exactly what it is all about.

No one in good conscience, if they are
going to think today, can find them-
selves resisting this amendment, and |
hope and | pray that Members will
think further upon what we are doing
here.

I know the gentleman from Califor-
nia [Mr. MoOORHEAD] as a colleague. |
have had the opportunity to speak with
him. I respect him. | think he is among
the most decent persons that | have
met in the Congress. | respect his civil-
ity. Some of the people | have talked to
about this bill I respect as libertarians.

The CHAIRMAN. The time of the

gentleman from Hawaii [Mr. ABER-
CROMBIE] has expired.
(By unanimous consent, Mr. ABER-

CROMBIE was allowed to proceed for 2
additional minutes.)

Mr. ABERCROMBIE. Mr. Chairman, |
find myself discussing this not as a
question of partisanship, not as a ques-
tion of Democrats versus Republicans.
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I do not find myself in a position, Mr.
Chairman—and | refer again to my
good friend, the gentleman from Cali-
fornia, and some of the others | have
discussed this with—of looking at this
even as a question of winners and los-
ers. On the particular issue, | think we
are ill-served by this contract.

This is not a question of loser pays in
regard to clients and lawyers. This is a
question of whether we are losing as
freedom-loving individuals. Some of
my libertarian friends that | have on
the other side of the aisle find them-
selves stumbling for an explanation to
me as to how they can be for this. This
is the ultimate defense of the individ-
ual against the State.

Mr. DURBIN. Mr. Chairman, will the
gentleman yield?

Mr. ABERCROMBIE. Yes, | yield to
the gentleman from lllinois.

Mr. DURBIN. Mr. Chairman, the gen-
tleman has given the most classic con-
servative argument | have ever heard.
He is asking for us to protect our
rights as individuals against forces
that otherwise would prevail, whether
they are the power of government or
the power of wealth. The reference he
has made to “‘a man for all seasons’ is
one of my favorites. | thank the gen-
tleman for bringing it into this debate.

Mr. ABERCROMBIE. Mr. Chairman, |
thank the gentleman.

As | bring this up, let me say that |
make it a practice of reading this play
at least once a year to remind myself
of why | am in the Congress. This is
one of the reasons why | am here, and
I want to tell the Members that this
debate has energized me. Sometimes |
get up tired in the morning, and | am
sure we all have done that. | read in
the Post today how tired we all are be-
cause we have been moving at a fast
pace. That is all right. I do not mind
myself, but | realize | am here dealing
with the fundamentals, not just me but
all of us here, my dear friends and col-
leagues. We are dealing with the fun-
damentals. This is what this is all
about.

More paid with his head. More paid
with his head for standing up for free-
dom. We will not have to do that
today. This is my political head or
your political head. What difference
does that make? Nobody is going to be
shot coming out of this Chamber. No-
body is going to be arrested under
these circumstances, not coming out of
here. But it is not rhetoric for those
whom it affects. And when it comes to
religion, this is the first, Mr. Chair-
man. The first of all our amendments,
Mr. Chairman, is freedom of religion,
Minus this, we lose the entire basis of
what the United States and democracy
is all about.

| plead with the Members, please, to
examine the basis of what we are doing
here. It is not important to pass every-
thing. It is not important to say yes,
every ‘““i”” was dotted and every “‘t”’ was
crossed in this contract, regardless of
how we have come to feel about it.
That is why we are having this debate.

I wish we had had more time in the
committee hearing, but we did not. |
appeal to the Members, at least on this
amendment, please realize that the
basis is not Democrat versus Repub-
lican. It is a matter of standing up for
the fundamentals, standing up for the
freedom of the people of the United

States.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Michigan [Mr. CONYERS].

The question was taken;

and the

Chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. MOORHEAD. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 194, noes 229,
not voting 11, as follows:

[Roll No. 205]
AYES—19%4

Abercrombie Gilman Owens
Ackerman Gonzalez Pallone
Andrews Goodlatte Pastor
Baldacci Gordon Payne (NJ)
Barcia Green Payne (VA)
Barrett (WI) Gutierrez Pelosi
Becerra Hall (OH) Peterson (FL)
Beilenson Hamilton Peterson (MN)
Bentsen Harman Pomeroy
Berman Hastings (FL) Poshard
Bevill Hayes Rahall
Bishop Hefner Reed
Bonior Hilliard Reynolds
Borski Hinchey Richardson
Boucher Hobson Rivers
Browder Holden Roemer
Brown (CA) Hoyer Rose
Brown (FL) Jackson-Lee Roybal-Allard
Brown (OH) Jacobs Rush
Bryant (TX) Johnson (SD) Sabo
Chapman Johnson, E.B. Sanders
Clay Johnston Sawyer
Clayton Kanjorski Schroeder
Clement Kaptur Schumer
Clyburn Kennedy (MA) Scott
Coleman Kennedy (RI) Serrano
Collins (IL) Kennelly Sisisky
Collins (MI) Kildee Skaggs
Conyers Kleczka Skelton
Costello Klink Slaughter
Coyne LaFalce Spratt
Cramer Lantos Stark
Danner Laughlin Stenholm
Davis Levin Stokes
de la Garza Lewis (GA) Studds
DeFazio Lincoln Stupak
DelLauro Lipinski Tanner
Dellums Lofgren Taylor (MS)
Deutsch Luther Tejeda
Dicks Maloney Thompson
Dingell Manton Thornton
Dixon Markey Thurman
Doggett Martinez Torres
Dooley Mascara Torricelli
Doyle Matsui Towns
Durbin McCarthy Traficant
Edwards McDermott Tucker
Ehlers McNulty Velazquez
Engel Meehan Vento
Eshoo Menendez Visclosky
Evans Mfume Volkmer
Farr Miller (CA) Ward
Fattah Mineta Waters
Fazio Minge Watt (NC)
Fields (LA) Mink Watts (OK)
Filner Moakley Waxman
Foglietta Mollohan Weldon (FL)
Ford Montgomery Williams
Fox Murtha Wilson
Frank (MA) Nadler Wise
Frost Neal Woolsey
Furse Oberstar Wyden
Gejdenson Obey Wynn
Gephardt Ortiz Yates
Geren Orton
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Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Brewster
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Cardin
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Cooley

Cox

Crane
Crapo
Cremeans
Cubin
Cunningham
Deal

DelLay
Diaz-Balart
Dickey
Doolittle
Dornan
Dreier
Duncan
Dunn
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Franks (CT)
Franks (NJ)
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NOES—229

Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Gilchrest
Gillmor
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hoekstra
Hoke

Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde

Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly

Kim

King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Longley
Lowey
Lucas
Manzullo
Martini
McCollum
McCrery
McHale
McHugh
Mclnnis
MclIntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Molinari
Moorhead
Moran
Morella

Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Oxley
Packard
Parker
Paxon
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Skeen
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stockman
Stump
Talent
Tate
Tauzin
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Weller
White
Whitfield
Wicker
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

NOT VOTING—11

Rangel
Roth
Weldon (PA)

The Clerk announced the following

Condit McDade
Flake McKinney
Gibbons Meek
Jefferson Olver
0O 1347
pairs:
On this vote:

Mr. Jefferson for, with Mr. Roth against.
Mr. Flake for, with Mr. Weldon of Penn-
sylvania against.

Mr. DAVIS and Mr.

SCHUMER

changed their vote from “‘no’’ to “‘aye.”
So the amendment was rejected.
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The result of the vote was announced
as above recorded.

Mr. GOODLATTE. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. SMITH of Michigan. Mr. Chair-
man, will the gentleman yield?

Mr. GOODLATTE. | yield to the gen-
tleman from Michigan.

Mr. SMITH of Michigan. Mr. Chair-
man, | offer an amendment. | would
like to say | will not ask for a recorded
vote on this amendment.

The CHAIRMAN. The gentleman is
recognized for debate only on Mr.
GOODLATTE’s time. The Chair will have
to reserve the ability to separately rec-
ognize for the purpose of offering an
amendment.

PARLIAMENTARY INQUIRIES

Mr. GOODLATTE. Mr. Chairman, |
have a parliamentary inquiry.

The CHAIRMAN. The gentleman will
state it.

Mr. GOODLATTE. Mr. Chairman, do
I have the ability to yield to the gen-
tleman from Michigan [Mr. SMITH] for
the purpose of offering an amendment?

The CHAIRMAN. The gentleman has
only the ability to yield for the pur-
pose of debate. The amendment must
be offered by the gentleman from
Michigan in his own right.

Mr. GOODLATTE. | yield to the gen-
tleman for the purpose of debate. |
apologize to the gentleman that he will
not be allowed to offer an amendment
under these circumstances.

Mr. SMITH of Michigan. Mr. Chair-
man, then | would yield back to the
gentleman, because | am still in hopes
that | can have the 5 minutes to offer
my amendment.

Mr. GOODLATTE. Mr. Chairman,
that being the case, | yield back my
time.

Mr. SMITH of Michigan. Mr. Chair-
man, | have a parliamentary inquiry

The CHAIRMAN. The gentleman will
state it.

Mr. SMITH of Michigan. Inasmuch as
my amendment was printed in the
RECORD, do | understand | have a right
to have a vote on that amendment?

The CHAIRMAN. If the gentleman is
recognized before the expiration of 7
hours at 2:20, the time set for consider-
ation of the bill under the rule, then
the gentleman will be accorded the op-
portunity to offer and have a vote upon
his amendment.

Mr. SMITH of Michigan. It is my un-
derstanding, Mr. Chairman, that | have
the right to be recognized and to have
that vote on the amendment, even if
there is no debate, is that correct?

The CHAIRMAN. The gentleman is
correct, if the gentleman offers his
amendment before 2:20.

AMENDMENT OFFERED BY MR. BRYANT OF TEXAS

Mr. BRYANT of Texas. Mr. Chair-
man, | offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. BRYANT of
Texas: AMENDMENT No. 1: Page 4, insert the
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following after line 21 and redesignate the
succeeding paragraph accordingly:

““(8) This subsection applies only to a claim
brought against a small business concern as
defined under section 3 of the Small Business
Act.”.

Mr. BRYANT of Texas. Mr. Chair-
man, the bill before the House today,
as those who have carefully watched
this debate now, is one that would for
the first time in American history shift
the burden from where it has always
been to the loser in a lawsuit to pay
the costs of the winner for bringing the
lawsuit, so that if a person brings a
case, even though it appears to be mer-
itorious, even though it is a case that
anyone would agree could go either
way, when he accidentally, for some
reason, unforeseeably loses, he then
faces the enormous burden of paying
all of the expenses of the person on the
other side. The result of that, of
course, is to make it very difficult for
people of little means to ever have ac-
cess to our system of justice in the
United States.

Now, the rationale given for this bill
is that we have to somehow, according
to the advocates of it, make business
life a little bit easier for the overbur-
dened manufacturer, the small manu-
facturer out there, who cannot do busi-
ness because he is constantly faced
with the possibility of being sued and
losing.

Yet the bill applies to any type of
manufacturer of any size whatsoever.
When we complain that the bill is sim-
ply making it easy for the biggest and
the largest and the strongest compa-
nies in our country to produce products
of an inferior type that might later in-
jure someone, and yet never be sued,
they say oh, no, we are not trying to
protect the big boys. We are just trying
to create an even playing field. We are
really looking at a way to protect the
little guys.

Well, the amendment which | have
before the House at this moment does
just that. What it says is that the
loser-pay bill on the floor today only
applies when the defendant is a small
business as defined by the section 3 of
the Small Business Act. What is that?
That is a business with 500 or fewer em-
ployees.

I submit to you that we are embark-
ing on a mission here for which we
have no evidence, for which we have
been given no direction based upon any
empirical data. If we are going to do
that, for goodness’ sake, we ought to
limit the effect to small businesses and
not allow the biggest of the businesses,
the ones that can well afford to pay
their own costs, to be exempt from any
type of a lawsuit that is brought
against them, in effect because no one
will ever dare to bring a lawsuit for
fear they might lose because of the
color or their skin or the side of the
head on which they part their hair or
some other frivolous reason.

All of those involved in litigation un-
derstand there is always a risk that a
case can be lost, even a case that is
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firmly grounded as to the facts of the
case and the law. When you add the
loser-pay rule to our Federal jurispru-
dence, you put an average person in the
extremely difficult position of deciding
whether to risk the equity in their
homes or the money that they put
away for their children before pursuing
even the most meritorious of claims.

Let me point out, this does not hurt
rich folks because they can afford to
absorb the costs. It does not hurt poor
folks because a poor person is not
going to be in any position to pay an
opposing side’s attorney fees. They can
simply get their obligation in that re-
gard discharged in a bankruptcy pro-
ceeding. But it goes to middle class
Americans who do not have enough to
be unconcerned about the costs, and
have a great deal to lose if they are so
unhappy so as not to win a case which
otherwise appears to be meritorious.

If we are going to have a law like
that, and | do not think we should, but
if we are going to have a law like that
on the books, by golly, the effect of it
ought to be limited to cases in which
the defendant is a small business, not a
gigantic business that can well afford
to handle its own litigation costs.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. BRYANT of Texas. | yield to the
gentleman from Michigan.

Mr. CONYERS. Mr. Chairman, | want
to commend the gentleman, because in
the closing hours on this debate, the
gentleman has done as much to im-
prove it as any provision that has been
brought. It would be a protection only
for small businesses who would be ex-
empt from the loser-pay feature of this
bill.

Mr. BRYANT of Texas. That is cor-
rect.

Mr. CONYERS. | am pleased to sup-
port it and accept it on our side, and |
hope that because of the limited debate
opportunity that the gentleman has,
that the other side would consider it
carefully in terms of accepting it as
well.

Mr. BRYANT of Texas. Mr. Chair-
man, reclaiming my time, | thank the
gentleman for his comments.

To recapitulate, the amendment says
that the loser-pay bill on the floor
today will only apply when the defend-
ant is a small business, that is, one
with 500 employees or less. A small
business is defined in the amendment
as the term ‘‘small business’ is defined
by section 3 of the Small Business Ad-
ministration Act.

Mr. Chairman, | urge Members’ sup-
port for the amendment.

Mr. MOORHEAD. Mr. Chairman, |
rise in opposition to the amendment of-
fered by the gentleman from Texas.

Mr. Chairman, his amendment would
limit the settlement and attorneys fees
provisions of H.R. 988 to cases against
small business. We do not intend to
limit the application of these provi-
sions to a large or a small business. As
now written under the bill, it applies to
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any litigant in Federal court under the
diversity statute.

The purpose of this legislation is to
try and encourage all parties to settle
and not go to trial whenever possible. |
do not know what percentage of cases
filed under the diversity statute are
filed by small businesses or how often
they are the defendants, but loser-pays
should be applied to everybody, and not
be based on the size of a business to the
exclusion of ordinary litigants. The
focus of loser-pays is on the strength of
a claim and to discourage weak and
frivolous cases.

Mr. Chairman, | urge a ‘“no’’ vote on
this amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Texas [Mr. BRYANT].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. BRYANT of Texas. Mr. Chair-
man, | demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 177, noes 214,
not voting 13, as follows:

[Roll No. 206]
AYES—177
Abercrombie Frost Murtha
Baesler Furse Nadler
Baldacci Gejdenson Neal
Barcia Gephardt Oberstar
Becerra Gonzalez Obey
Beilenson Gordon Olver
Bentsen Green Ortiz
Berman Gutierrez
Bevill Hall (OH) g‘;‘ﬁgﬁe
Bishop Hamilton pastor
Bonior Harman
Borski Hastings (FL) Paynz? (NJ)
Boucher Hayes Pelosi
Browder Hefner Peterson (FL)
Brown (CA) Hilliard Peterson (MN)
Brown (FL) Hinchey Pomeroy
Brown (OH) Holden Poshard
Bryant (TX) Hoyer Rahall
Cardin Jackson-Lee Reed
Chapman Jacobs Reynolds
Clay Johnson (SD) Richardson
Clayton Johnson, E.B. Rivers
Clement Johnston Roemer
Clyburn Kanjorski Rose
Coleman Kaptur Roybal-Allard
Collins (IL) Kennedy (MA) Rush
Collins (MI) Kennedy (RI) Sabo
Conyers Kennelly Sanders
Costello Kildee Schroeder
Coyne Kleczka
Cramer Klink Schumer
Danner LaFalce Scott
de la Garza Lantos Serrano
DeFazio Laughlin Skelton
DeLauro Levin Slaughter
Dellums Lewis (GA) Spratt
Deutsch Lincoln Stark
Dicks Lipinski Stokes
Dingell Lofgren Studds
Dixon Lowey Stupak
Doggett Luther Tanner
Dooley Maloney Tejeda
Doyle Manton Thompson
Durbin. Martine Thornton
urbi inez
Edwards Mascara 12;1::;%
Engel Matsui Towns
Ensign McCarthy )
Eshoo McDermott Traficant
Evans McHale Tucker
Farr Meehan Velazquez
Fattah Menendez Vento
Fazio Mfume Visclosky
Fields (LA) Miller (CA) Volkmer
Filner Mineta Ward
Foglietta Mink Waters
Ford Moakley Watt (NC)
Frank (MA) Mollohan Waxman

The Clerk announced the following
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Wynn
Yates

Norwood
Nussle
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Petri
Pickett
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Roukema
Royce
Salmon
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skaggs
Skeen
Smith (MlI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

Roth
Torricelli
Williams

Wilson Woolsey
Wise Wyden
NOES—244
Ackerman Gekas
Allard Geren
Archer Gilchrest
Armey Gillmor
Bachus Gilman
Baker (CA) Goodlatte
Baker (LA) Goodling
Ballenger Goss
Barr Graham
Barrett (NE) Greenwood
Barrett (WI) Gunderson
Bartlett Gutknecht
Barton Hall (TX)
Bass Hancock
Bateman Hansen
Bereuter Hastert
Bilbray Hastings (WA)
Bilirakis Hayworth
Bliley Hefley
Blute Heineman
Boehlert Herger
Boehner Hilleary
Bonilla Hobson
Bono Hoekstra
Brewster Hoke
Brownback Horn
Bryant (TN) Hostettler
Bunn Houghton
Bunning Hunter
Burr Hutchinson
Burton Hyde
Buyer Inglis
Callahan Istook
Calvert Johnson (CT)
Camp Johnson, Sam
Canady Jones
Castle Kasich
Chabot Kelly
Chambliss Kim
Chenoweth King
Christensen Kingston
Chrysler Klug
Clinger Knollenberg
Coble Kolbe
Coburn LaHood
Collins (GA) Largent
Combest Latham
Cooley LaTourette
Crane Lazio
Crapo Leach
Cremeans Lewis (CA)
Cubin Lewis (KY)
Cunningham Lightfoot
Davis Linder
Deal Livingston
DelLay LoBiondo
Diaz-Balart Longley
Dickey Lucas
Doolittle Manzullo
Dornan Martini
Dreier McCollum
Dunn McCrery
Ehlers McHugh
Ehrlich Mclnnis
Emerson Mclntosh
English McKeon
Everett McNulty
Ewing Metcalf
Fawell Meyers
Fields (TX) Mica
Flanagan Miller (FL)
Foley Minge
Forbes Molinari
Fowler Montgomery
Fox Moorhead
Franks (CT) Moran
Franks (NJ) Morella
Frelinghuysen Myers
Frisa Myrick
Funderburk Nethercutt
Gallegly Neumann
Ganske Ney
NOT VOTING—13

Andrews Jefferson
Condit McDade
Cox McKinney
Flake Meek
Gibbons Rangel

0O 1417
pairs:

On this vote:

March 7, 1995

Mr. Flake for, with Mr. Cox against.

Mr. Jefferson for, with Mr. Roth against.

Mrs. FOWLER changed her vote from
‘‘aye’ to “‘no.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

Mr. INGLIS of South Carolina. Mr.
Chairman, | move to strike the last
word.

The CHAIRMAN. The gentleman is
recognized for 3 minutes.

Mr. SMITH of Michigan. Mr. Chair-
man, will the gentleman yield?

Mr. INGLIS of South Carolina. |
yield to the gentleman from Michigan.

Mr. SMITH of Michigan. Mr. Chair-
man, | appreciate the gentleman yield-
ing to me.

It is somewhat of a frustrating expe-
rience to have amendments, as Mem-
bers from both sides of the aisle have
had only to be pre-empted and ulti-
mately denied the opportunity to offer
those amendments.

The members of that committee are
given priority. Mr. Chairman, the
members of that committee are essen-
tially all attorneys, so those of us who
are members of other occupations get
little opportunity to say “wait a
minute.”’

Mr. Chairman, the title of this bill is
“The Attorney Accountability Act.” In
fact, this bill as currently written does
little to make attorneys accountable.
The only part of this bill that does
anything to make lawyers accountable
for their actions is the change in rule
XI.

That change, requiring a mandatory
penalty for violation of the rule, ap-
plies only in the small number of cases
in which an attorney is actually sanc-
tioned by a judge under rule XI. As we
have heard from most everybody, Mr.
chairman, there are very few sanctions
that take place. If ever this sanction
does take place, the judge even has the
right to waive the penalty on the at-
torney and assess all of the sanction
penalties on the client.

Mr. Chairman, my amendment would
have required attorneys to accept some
responsibility for their actions by mak-
ing them liable for 50 percent of the un-
paid costs of unnecessary litigation
that the client does not pay fully. |
think this is important.

Mr. Chairman, under H.R. 988 as currently
drafted, attorneys seeking a big, contingency
fee payday have an incentive to litigate weak
cases aggressively. If the client wins, the law-
yer cashes in. If the client loses, the client is
stick with the bill. It's even better if the client’s
poor—then no one has to pay.

My amendment makes an attorney liable for
half of any attorney’s fee award that a client
can't pay. This sanction is not unduly harsh.
There can be no award of fees unless:

First, a settlement is offered,;

Second, the offer is rejected; and

Third, the jury returns a verdict less than the
offer.

In the few cases in which these conditions
are met, the award is limited:

First, it's capped at the amount of the
offeree’s expenses;
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Second, it's limited to the actual cost in-
curred from the time of the offer through the
end of the trial; and

Third, the judge has discretion to moderate
or waive the penalty when it would be mani-
festly unjust.

These modest steps are necessary if we
truly intend to make attorneys accountable. My
amendment tells lawyers: This is a court, not
a lottery office. You're an officer of this court.
As an officer of this court, you have a respon-
sibility to the court and the other litigants not
to waste their time and money. And if you ig-
nore these responsibilities, you can be held
liable. | ask the House to vote “yes” on the
Smith amendment to H.R. 988.

Mrs. SCHROEDER. Mr. Chairman, | regret
that the time constraints imposed by the rule
precluded consideration of the Harman
amendment, which replaces H.R. 988’s “loser
pays” provision with the attorneys fees stand-
ard in the securities bill.

The goal of deterring frivolous lawsuits is a
worthy one. However, H.R. 988's loser pays
provision goes well beyond that; it gives a
wealthy party the power to slam the court-
house door shut in the face of a middle-in-
come or poor individual with a reasonably
strong case. The Harman amendment strikes
a better balance—it deters suits that are frivo-
lous, but allows ordinary people to pursue
close cases.

Assume a case in which the damages are
high—for example, $500,000—and the amount
of damages is essentially undisputed. How-
ever, the defendant’s liability is not a certainty.
The plaintiff's attorney advises him that the li-
ability question is fairly strong, but it isn't a
slam dunk. The attorney estimates that the
odds are perhaps 70-30 in favor of winning
the liability question. In this kind of case,
under our current system, the plaintiff will ei-
ther win a judgment of something very close
to $500,000, or will win nothing. This is clearly
not a frivolous case; it is a reasonable case
for the plaintiff to pursue, even if, in the end,
he loses. Under current law, even a poor or
middle-income plaintiff will be able to pursue
this case, because he can obtain representa-
tion on a contingency fee basis, and does not
assume any risk of having to pay the other
side’s attorneys fees if he loses.

But let us assume that H.R. 988 is in effect.
Assume that the defendant is a large corpora-
tion, whose decisionmaking with respect to the
case is not particularly affected by the possibly
of recovering its attorneys fees, because they
are considered to be a routine cost of doing
business. The defendant makes a $1 offer to
the plaintiff, which is filed and served very
early in the case. The defendant’s primary mo-
tivation is not to reach a reasonable settle-
ment; it is to try to deter the lawsuit altogether
by playing on the plaintiff's unwillingness to
roll the dice on his life savings on a 70-30
gamble.

The plaintiff is a middle-income individual
who has a contingency-fee agreement with his
attorney, and has managed to salt away some
savings, which he hopes to use for his chil-
dren’s college education, or perhaps to sup-
port either his own retirement, or his parents
in the event they need his support later in their
lives.

Under the terms of section 2 of H.R. 988—
the Goodlatte loser pays provision—if the
plaintiff loses the case, he will end up losing
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his life savings to pay the defendant's attor-
neys fees. These fees will be considerable;
because the plaintiff has a contingency fee
agreement with his own attorney, he will be
required to pay the defendant a fee calculated
on an hourly rate limited only to the number of
hours his own attorney worked. Because liabil-
ity was a close question, his own attorney
worked many hours to prepare this case.
There is no reasonable counter-offer the plain-
tiff can make that will protect him from having
to pay attorneys fees if he loses, because the
only offer that would protect him would be an
offer to dismiss his case. Because H.R. 988
does not give him a way to avoid risking his
life savings if the defendant offers him $1, the
plaintiff has to be willing to gamble his life sav-
ings in order to pursue a case with high dam-
ages and a 70-30 probability of winning liabil-
ity. The Harman amendment, by contrast, pro-
tects the individual who seeks access to the
courts in a case where liability is reasonably
likely, but not a slam dunk. Unless we adopt
the Harman amendment, the results of this bill
are:

First, the middle-income plaintiff, who is
strongly risk-averse, can pursue even a rel-
atively strong case only by putting his life sav-
ings on the line.

Second, the bargaining power between indi-
viduals and large corporations is very uneven,
because the plaintiff is risking his life savings,
while all of the risks on the defendant's side
are absorbable as a cost of doing business.

Third, the court cannot step in to level this
playing field, because even though H.R. 988
allows the court to decline to order the loser
to pay if the court finds that requiring payment
would be manifestly unjust, the report filed by
the Judiciary Committee states very clearly
that the standard governing this exception is
“an exceptionally high one, extending well be-
yond the relative wealth of the parties.” Thus,
the fact that the winning defendant is a large
corporation, and the losing plaintiff is a middle-
income plaintiff who will have to use all of his
life savings to pay the defendant’s attorneys
fees, is not something that the Republican ma-
jority believes is a manifest injustice.

The respected conservative British maga-
zine, the Economist, has called for the repeal
of the so-called English rule, that is, loser
pays, in England, precisely because it shuts
the courthouse door to middle-income parties.
Let's not make the mistake of giving large cor-
porations and wealthy individuals an unfair ad-
vantage in our civil justice system. The Amer-
ican way is equal justice under law. H.R. 988
replaces that with a system of all the justice
you can afford. | urge adoption of the Harman
amendment.

The CHAIRMAN. All the time has ex-

pired.
The question is on the committee
amendment in the nature of a sub-

stitute, as amended.

The committee amendment in the
nature of a substitute, as amended, was
agreed to.

The CHAIRMAN. Under the rule, the
committee rises.

Accordingly, the Committee rose;
and the Speaker pro tempore, Mr.
BARRETT of Nebraska, having assumed
the chair, Mr. HoBsoN, Chairman of the
Committee of the Whole House on the
State of the Union, reported that that
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Committee, having had under consider-
ation the bill (H.R. 988), to reform the
Federal civil justice system, pursuant
to House Resolution 104, he reported
the bill back to the House with an
amendment adopted by the Committee
of the Whole.

Under the rule, the previous question
is ordered.

Is a separate vote demanded on the
amendment to the committee amend-
ment in the nature of a substitute
adopted by the Committee of the
Whole? If not, the question is on the
committee amendment in the nature of
a substitute, as amended.

The committee amendment in the
nature of a substitute, as amended, was
agreed to.

The SPEAKER pro tempore. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

MOTION TO RECOMMIT OFFERED BY MR. CONYERS

Mr. CONYERS. Mr. Speaker, | offer a
motion to recommit.

The SPEAKER pro tempore. Is the
gentleman opposed to the bill?

Mr. CONYERS. | certainly am, Mr.
Speaker.

The SPEAKER pro tempore. The
Clerk will report the motion to recom-
mit.

The Clerk read as follows:

Mr. CONYERS moves to recommit H.R. 988
back to the Committee on the Judiciary
with instruction to report back forthwith
with the following amendment:

Strike section 2 of the bill, and insert the
following:

SEC. 2. AWARD OF COSTS AND ATTORNEY'S FEES
IN FEDERAL CIVIL DIVERSITY LITI-
GATION.

Section 1332 of title 28, United States Code,
is amended by adding at the end the follow-
ing:

““(e) AWARDS OF FEES AND EXPENSES.—

‘(1) AUTHORITY TO AWARD FEES AND EX-
PENSES.—In any action over which the court
has jurisdiction under this section, if the
court enters a final judgment against a party
litigant on the basis of a motion to dismiss,
motion for summary judgment, or a trial on
the merits, the court shall, upon motion by
the prevailing party, determine whether (A)
the position of the losing party was not sub-
stantially justified, (B) imposing fees and ex-
penses on the losing party or the losing par-
ty’s attorney would be just, and (C) the cost
of such fees and expenses to the prevailing
party is substantially burdensome or unjust.
If the court makes the determinations de-
scribed in clauses (A), (B), and (C), the court
shall award the prevailing party reasonable
fees and other expenses incurred by that
party. The determination of whether the po-
sition of the losing party was substantially
justified shall be made on the basis of the
record in the action for which fees and other
expenses are sought, but the burden of per-
suasion shall be on the prevailing party.

““(2) SECURITY FOR PAYMENT OF COSTS IN
CLASS ACTIONS.—In any private action aris-
ing under this section that is certified as a
class action under the Federal Rules of Civil
Procedure, the court shall require an under-
taking from the attorneys for the plaintiff
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class, the plaintiff class, or both, in such pro-
portions and at such times as the court de-
termines are just and equitable, for the pay-
ment of fees and expenses that may be
awarded under paragraph (1).

““(3) APPLICATION FOR FEES.—A party seek-
ing an award of fees and other expenses
shall, within 30 days of a final,
nonappealable judgment in the action, sub-
mit to the court an application for fees and
other expenses that verifies that the party is
entitled to such an award under paragraph
(1) and the amount sought, including an
itemized statement from any attorney or ex-
pert witness representing or appearing on be-
half of the party stating the actual time ex-
pended and the rate at which fees and other
expenses are computed.

““(4) ALLOCATION AND SIZE OF AWARD.—The
court, in its discretion, may—

“(A) determine whether the amount to be
awarded pursuant to this subsection shall be
awarded against the losing party, its attor-
ney, or both; and

““(B) reduce the amount to be awarded pur-
suant to this subsection, or deny an award,
to the extent that the prevailing party dur-
ing the course of the proceedings engaged in
conduct that unduly and unreasonably pro-
tracted the final resolution of the action.

““(5) AWARD IN DISCOVERY PROCEEDINGS.—In
adjudicating any motion for an order com-
pelling discovery or any motion for a protec-
tive order made in any action over which the
court has jurisdiction under this section, the
court shall award the prevailing party rea-
sonable fees and other expenses incurred by
the party in bringing or defending against
the motion, including reasonable attorneys’
fees, unless the court finds that special cir-
cumstances make an award unjust.

““(6) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to limit or
impair the discretion of the court to award
costs pursuant to other provisions of law.

“(7) PROTECTION AGAINST ABUSE OF PROC-
ESS.—In any action to which this subsection
applies, a court shall not permit a plaintiff
to withdraw from or voluntarily dismiss
such action if the court determines that such
withdrawal or dismissal is taken for pur-
poses of evasion of the requirements of this
subsection.

““(8) DEFINITIONS.—For purposes of this sub-
section—

“(A) The term ‘fees and other expenses’ in-
cludes the reasonable expenses of expert wit-
nesses, the reasonable cost of any study,
analysis, report, test, or project which is
found by the court to be necessary for the
preparation of the party’s case, and reason-
able attorneys’ fees and expenses. The
amount of fees awarded under this sub-
section shall be based upon prevailing mar-
ket rates for the kind and quality of services
furnished.

“(B) The term ‘substantially justified’
shall have the same meaning as in section
2412(d)(1) of title 28, United States Code.”".

Mr. CONYERS (during the reading).
Mr. Speaker, | ask unanimous consent
that the motion to recommit be consid-
ered as read and printed in the RECORD.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Michigan?

There was no objection.

The SPEAKER pro tempore. The gen-
tleman from Michigan [Mr. CONYERS] is
recognized for 5 minutes.

Mr. CONYERS. Mr. Speaker, this has
been a long 2 days on a bill that has
presented a lot of problems to people. |
am, on the motion to recommit, intro-
ducing a concept that was presented by
the gentlewoman from California [Ms.
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HARMAN] which would limit the so-
called loser pays provisions to those
cases where the settlement offer was
reasonable and made in good faith.

This is the same standard being
adopted in the context of the Repub-
lican bill on securities litigation, H.R.
1058. This is the precise language in the
Republican bill on securities scheduled
to be on the floor shortly.

I would hope that my Republican col-
leagues would be able to see the logic
of extending the same standard to in-
jured tort victims as they do to stock-
holders. If someone loses a limb in a
product liability case, they should have
the same access to justice as an inves-
tor who has received fraudulent infor-
mation.

The English rule, which requires los-
ers to pay the legal fees of winners,
which | had not thought would ever be
popular in America, since we have the
American rule, would substantially
eliminate justice for the middle class
members of our society.

As in England, those without a sig-
nificant financial cushion will simply
be unable to afford the risks of losing
litigation.

Ms. HARMAN. Mr. Speaker, will the
gentleman yield?

Mr. CONYERS. | yield to the gentle-
woman from California.

Ms. HARMAN. Mr. Speaker, | thank
the gentleman for his heroic attempt
to allow me to offer an amendment
that is now part of the motion to re-
commit.

Essentially the motion would borrow
fee-shifting provisions from the 1980
Equal Access To Justice Act, which is
now a Federal law, and from the pre-
cise language that will be offered later
today in the securities litigation re-
form bill by the gentleman from Cali-
fornia [Mr. Cox], which sets up a three-
part standard for fee shifting. We feel
that this would be much more fair than
the language of the gentleman from

Virginia [Mr. GOODLATTE] in the
present bill.

Mr. Chairman, | would commend the
gentleman from Virginia [Mr.

GOODLATTE] for his enormous effort to
provide a standard that is fair, but |
would point out that in making that
standard mandatory, he could very
well cause unfair results in close cases
and the Cox language, which we will
debate fully later, would take care of
those problems.

I would urge support for the motion
to recommit, and | would urge consid-
eration of this much better language.

Mr. CONYERS. Mr. Speaker, in clos-
ing, the loser pays is a phrase that ap-
peals to everyone who has heard it. It
removes itself to anecdotes about court
cases that appeared or produced an ab-
surd or abusive outcome, but govern-
ment by anecdote can produce disas-
trous policy.

Although the Contract With America
claims that the loser pays provision is
intended to penalize frivolous lawsuits
and discourage the filing of weak cases,
it is almost certain to have adverse
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consequences which limit access to jus-
tice.

The Harman amendment to recom-
mit essentially cushions some of the
worst features that now exist in the
bill, and, as | have said before, it dupli-
cates the bill on securities litigation
by adopting the very same standard.

Please support the motion to recom-
mit this bill.

Mr. MOORHEAD. Mr. Speaker, | rise
in opposition to the motion to recom-
mit.

The SPEAKER pro tempore. The gen-
tleman from California [Mr. MOOR-
HEAD] is recognized for 5 minutes.

Mr. MOORHEAD. Mr. Speaker, the
motion to recommit, unlike the loser
pays language in H.R. 988, would take
control out of the hands of the party
and give it to the courts.

Moreover, an award of attorneys’ fees
under this amendment is merely dis-
cretionary with the court and not man-
datory, like the language of H.R. 988.
This amendment would also make the
losing party’s lawyer vulnerable for at-
torneys’ fees.

This approach completely overlooks
the fact that a decision to settle the
case or press the case to trial is a deci-
sion of the party and not their lawyer.
The lawyer cannot settle a case with-
out the consent of his client.

The ultimate decision must be the
client’s as to whether a settlement is
made or not. If the approach in this
amendment were adopted, the lawyer
would have to evaluate every case with
a view toward his own liability, which
would easily conflict with the interests
of the party he purports to represent.

Mr. Speaker, this amendment, while
appropriate for securities cases, should
not be applied across the board. It will
gut the loser pays language in H.R. 988.
I urge its defeat.

Mr. Speaker, | yield the balance of
my time to the gentleman from Vir-
ginia [Mr. GOODLATTE].

Mr. GOODLATTE. Mr. Speaker, |
thank the gentleman for yielding to
me, and | thank the chairman of the
subcommittee for his fine work on this
legislation, and the other side for the
very civil way this debate has been
conducted.

However, Mr. Speaker, | must rise in
opposition to this motion to recommit,
because it will return us to the situa-
tion we gave right now.
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It will eliminate the opportunity we
have to truly say that when you go
into Federal court, you have to be re-
sponsible, you have to be prepared to
take responsibility for your own ac-
tions. By giving to the judge the dis-
cretion of whether or not to apply at-
torneys’ fees, you will put us back to
the situation we have right now with
rules like rule 11, which has the effect
of saying, ‘““Yes, we have sanctions,
but, gee, maybe we wont't apply
them,” and the evidence is that they
have not been applied.
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There are some other problems with
this amendment. For one thing, this
amendment incorporated in the motion
to recommit could allow the court to
require that the winning party’s legal
fees be paid by the losing party’s attor-
ney.

This is a very wrongheaded concept
in American justice. You should not
ever drive a wedge between anybody
and their lawyer who has all kinds of
ethical responsibilities in the represen-
tation of their client.

Ms. HARMAN. Mr. Chairman, will
the gentleman yield just for one ques-
tion?

Mr. MOORHEAD. 1 yield to the gen-
tlewoman from California.

Ms. HARMAN. Is this not the precise
language that will be offered in the
next bill we take up, the securities liti-
gation bill, that was drafted by the
gentleman from California [Mr. Cox],
including the possibility that attor-
neys could pay the fee awards?

Mr. GOODLATTE. I have to say | am
not on the committee who produced
that bill, so | do not know. You may be
correct. If so, I will attempt to change
that language in that bill.

But the point is here that if we take
away the mechanism that has been set
up in this bill, we will have eliminated
all of the incentives we created to set-
tle cases, all of the incentives we have
created to not bring frivolous, fraudu-
lent, or nonmeritorious lawsuits in
U.S. district court. The compromise
that we have come up with as changed
from the original bill is a very, very
good effort to control the overload of
lawsuits in our courts without having
to go back to a system now where
there is no pressure on some individ-
uals not to be responsible when they
decide to bring an action in court.

| strongly urge the defeat of this mo-
tion to recommit.

The SPEAKER pro tempore (Mr.
BARRETT of Nebraska). Without objec-
tion, the previous question is ordered
on the motion to recommit.

There was no objection.

The SPEAKER pro tempore. The
question is on the motion to recommit.

The motion to recommit was re-
jected.

The SPEAKER pro tempore. The
question is on the passage of the bill.
The question was taken; and the

Speaker pro tempore announced that
the ayes appeared to have it.

RECORDED VOTE
Mr. CONYERS. Mr. Speaker, | de-
mand a recorded vote.
A recorded vote was ordered.
The vote was taken by electronic de-
vice, and there were—ayes 232, noes 193,
not voting 10, as follows:

[Roll No. 207]
AYES—232

Allard Ballenger Bass
Archer Barcia Bereuter
Armey Barr Bilbray
Bachus Barrett (NE) Bilirakis
Baker (CA) Bartlett Bliley
Baker (LA) Barton Blute

Boehlert
Boehner
Bonilla
Bono
Brewster
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Cooley

Cox

Crane
Crapo
Cremeans
Cubin
Cunningham
Davis

de la Garza
Deal

DeLay
Dickey
Doolittle
Dornan
Dreier
Duncan
Dunn
Ehlers
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox

Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Gingrich
Goodlatte
Goodling
Goss

Abercrombie
Ackerman
Andrews
Baesler
Baldacci
Barrett (WI)
Bateman
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Buyer
Cardin
Chapman
Clay

Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Hastert
Hastings (WA)
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke

Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson, Sam
Jones
Kasich
Kelly

Kim
Kingston
Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Livingston
LoBiondo
Lucas
Manzullo
McCollum
McCrery
McHugh
Mclnnis
Mclintosh
McKeon
McNulty
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Morella
Myers
Myrick
Neumann
Ney
Norwood
Nussle
Ortiz
Oxley
Packard
Parker

NOES—193

Clayton
Clement
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Costello
Coyne
Cramer
Danner
DeFazio
DelLauro
Dellums
Deutsch
Diaz-Balart
Dicks
Dingell
Dixon
Doggett
Dooley
Doyle
Durbin
Edwards
Ehrlich
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Paxon
Payne (VA)
Peterson (MN)
Petri
Pombo
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Skeen
Smith (M)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Thomas
Thornberry
Tiahrt
Torkildsen
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wolf

Young (AK)
Young (FL)
Zeliff
Zimmer

Engel
Eshoo
Evans

Farr
Fattah
Fazio
Fields (LA)
Filner
Foglietta
Ford
Frank (MA)
Frost
Furse
Gejdenson
Gephardt
Gonzalez
Gordon
Green
Gutierrez
Hall (OH)
Hamilton
Harman
Hastings (FL)
Hayes
Hefner
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Hilliard McHale Schroeder
Hinchey Meehan Schumer
Holden Menendez Scott
Hoyer Mfume Serrano
Jackson-Lee Miller (CA) Sisisky
Jacobs Mineta Skaggs
Johnson (SD) Mink Skelton
Johnson, E. B. Moakley Slaughter
Johnston Mollohan Spratt
Kanjorski Moran Stark
Kaptur Murtha Stokes
Kennedy (MA) Nadler Studds
Kennedy (RI) Neal Stupak
Kennelly Nethercutt Tanner
Kildee Oberstar Tejeda
King Obey Thompson
Kleczka Olver Thornton
Klink Orton Thurman
LaFalce Owens Torres
Lantos Pallone Torricelli
LaTourette Pastor Towns
Laughlin Payne (NJ) Traficant
Lazio Pelosi Tucker
Levin Peterson (FL) Velazquez
Lewis (GA) Pickett Vento
Lincoln Pomeroy Visclosky
Lipinski Poshard Volkmer
Lofgren Rahall Ward
Longley Reed Waters
Lowey Reynolds Watt (NC)
Luther Richardson Waxman
Maloney Rivers Williams
Manton Roemer Wilson
Markey Ros-Lehtinen Wise
Martinez Rose Woolsey
Martini Roybal-Allard Wyden
Mascara Rush Wynn
Matsui Sabo Yates
McCarthy Sanders
McDermott Sawyer
NOT VOTING—10
Condit Johnson (CT) Rangel
Flake McDade Roth
Gibbons McKinney
Jefferson Meek
O 1450
The Clerk announced the following
pairs:
On this vote:

Mrs. Johnson of Connecticut for, with Mr.
Flake against.

Mr. Roth for, with Mr. Jefferson against.

Mr. CHAPMAN changed his vote
from “‘aye’” to ‘‘no.”

Mr. BACHUS and Mr. SHAYS
changed their vote from “‘no’’ to “‘aye.”

So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. MOORHEAD. Mr. Speaker, | ask
unanimous consent that all Members
have 5 legislative days in which to re-
vise and extend their remarks on H.R.
988, the bill just passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?

There was no objection.

PROVIDING FOR CONSIDERATION
OF H.R. 1058, SECURITIES LITIGA-
TION REFORM ACT

Mr. DREIER. Mr. Speaker, by direc-
tion of the Committee on Rules | call
up House Resolution 1058 and ask for
its immediate consideration.

The Clerk read the resolution, as fol-
lows:



H 2750

H. REs. 105

Resolved, That at any time after the adop-
tion of this resolution the Speaker may, pur-
suant to clause 1(b) of rule XXIII, declare the
House resolved into the Committee of the
Whole House on the state of the Union for
consideration of the bill (H.R. 1058) to reform
Federal securities litigation, and for other
purposes. The first reading of the bill shall
be dispensed with. General debate shall be
confined to the bill and shall not exceed one
hour equally divided and controlled by the
chairman and ranking minority member of
the Committee on Commerce. After general
debate the bill shall be considered for
amendment under the five-minute rule for a
period not to exceed eight hours. The bill
shall be considered as read. During consider-
ation of the bill for amendment, the Chair-
man of the Committee of the Whole may ac-
cord priority in recognition on the basis of
whether the Member offering an amendment
has caused it to be printed in the portion of
the Congressional Record designated for that
purpose in clause 6 of rule XXIIl. Amend-
ments so printed shall be considered as read.
Points of order under clause 7 of rule XVI
against the amendments printed in the re-
port of the Committee on Rules accompany-
ing this resolution are waived. At the con-
clusion of consideration of the bill for
amendment the Committee shall rise and re-
port the bill to the House with such amend-
ments as may have been adopted. The pre-
vious question shall be considered as ordered
on the bill and amendments thereto to final
passage without intervening motion except
one motion to recommit.

SEC. 2. H. Res. 103 is laid on the table.

The SPEAKER pro tempore. The gen-
tleman from California [Mr. DREIER] is
recognized for 1 hour.

Mr. DREIER. Mr. Speaker, for pur-
poses of debate only, | yield the cus-
tomary 30 minutes to my friend, the
gentleman from Texas [Mr. FRoOST],
pending which 1 yield myself such time
as | might consume. All time yielded
will be for debate purposes only.

(Mr. DREIER asked and was given
permission to revise and extend his re-
marks, and include extraneous mate-
rial.)

Mr. DREIER. Mr. Speaker, this is a
modified open rule providing for con-
sideration of H.R. 1058, the Securities
Litigation Reform Act, with 1 hour of
general debate. Following general de-
bate, the bill will be open for amend-
ment under the 5-minute rule for a pe-
riod not to exceed 8 hours.

While there is no requirement that
amendments be printed in the RECORD
prior to their consideration, priority in
recognition can be accorded by the

CONGRESSIONAL RECORD —HOUSE

Chair to Members who have had their
amendments preprinted.

Mr. Speaker, the rule waives clause 7
of rule XVI relating to germaneness for
two amendments. One is the amend-
ment offered by my friend from the
other side of the aisle, the gentleman
from Oregon [Mr. WYDEN], which estab-
lishes audit procedures to detect finan-
cial fraud in securities matters. The
second amendment is offered by a
Member of the majority, the gen-
tleman from California [Mr. Cox], to
exempt securities fraud from the RICO
statute.

Upon completion of the consideration
of all amendments to the bill the rule
provides for one motion to recommit to
the minority.

Mr. Speaker, this is a fair rule, pro-
viding for an open amendment process.
While there is a cap on total time for
amendments, the minority is able to
give priority consideration to whatever
germane amendments their leadership
considers most important. Let me re-
peat: that they are able to give priority
consideration to whatever germane
amendments they consider most impor-
tant.

The Committee on Rules majority is
not shutting particular amendments
out of the process. Securities litiga-
tions reform is a critical step in our ef-
fort to help create more high-quality
private-sector jobs right here at home.

Private securities legislation is un-
dertaken today in a system that en-
courages meritless cases, destroys
thousands of jobs, undercuts economic
growth, and raises the prices that
American families pay for goods and
services.

Mr. Speaker, the defenders of the sta-
tus quo in the minority have said on
issue after issue this year: “If it ain’t
broke, don’t fix it.”” Well, this is one
time there is no doubt that the current
system is broke, and we are very fortu-
nate that the bill being reported for-
ward from the committee will fix it.

H.R. 1058 creates a system that swift-
ly finds and punishes real fraud and al-
lows the victims of fraud to be fully
compensated for their losses. At the
same time it will free innocent parties
from wasteful and baseless litigation
designed to enrich litigators alone.
While Chairman BLILEY of the Com-
merce Committee and Chairman
FIELDS of the Subcommittee on Tele-
communications and Finance have
done tremendous work in bringing this
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bill to the floor, | would like to note
the tireless efforts of my friend from
Newport Beach, CA [Mr. Cox].

Mr. Cox is a former securities lawyer
and has been involved in securities liti-
gations reform since his days at Har-
vard Law School. He has pushed this
important reform effort throughout his
6 years in the House, and was ready to
move forward when the new majority
in the Congress made real reform pos-
sible. His hard work and leadership has
been critical to this effort.

Mr. Speaker, presenting this modi-
fied open rule to the House reminds me
of a report that | heard last week on
National Public Radio’s Morning Edi-
tion. It was about a graduate school
course offered by American University
here in Washington, DC. The subject of
the course was lobbying. As | listened
to the trials and tribulations faced by
those in the lobbying community with
all of the changes occurring here in
Congress, | was very proud to hear that
the professional lobbyists under the
new majority’s policy of open rules find
the issue of dealing with open rules ex-
traordinarily difficult.

In the words of the lobbyist that has
taught the course for years, and |
quote:

A position of more open rules is a det-
rimental thing to a lot of lobbying interests.
One of the Ilobbyist’s commandments is
“‘keep it off the floor.”” If you can get some-
thing done in committee and have it sealed
and come out with a closed rule, then you’re
safe. If everything is amendable on the floor,
that makes the job of the lobbyist that much
harder because then you’re dealing with 218
folks instead of just 22 or 23.

Mr. Speaker, lobbyists know that the
new Committee on Rules has brought a
new openness to the House, and they do
not like it. The new majority on the
Committee on Rules and the many
Members of Congress that are support-
ing the more open rules are doing right
by the American people.

House Resolution 105, this rule, is no
exception. It is another in a growing
series of rules that do not pick and
choose amendments to stifle debate. |
urge my colleagues to support this
very fair, balanced, modified open rule
as we proceed with debate on the Secu-
rities Litigations Reform Act.

Mr. Speaker, 1 include for the
RECORD material on the amendment
process under special rules reported by
the Rules Committee, 103d Congress
versus the 104th Congress.

THE AMENDMENT PROCESS UNDER SPECIAL RULES REPORTED BY THE RULES COMMITTEE,! 103D CONGRESS V. 104TH CONGRESS

[As of March 7, 1995]

Rule type

103d Congress 104th Congress

Number of rules

Percent of total Number of rules Percent of total

Open/Modified-open 2

Modified Closed 3

Closed #

Totals:

46 44 18 86
49 47 3 14
9 9 0 0

104 100 21 100

1This table applies only to rules which provide for the original consideration of bills, joint resolutions or budget resolutions and which provide for an amendment process. It does not apply to special rules which only waive points of
order against appropriations bills which are already privileged and are considered under an open amendment process under House rules.

2An open rule is one under which any Member may offer a germane amendment under the five-minute rule. A modified open rule is one under which any Member may offer a germane amendment under the five-minute rule subject only
to an overall time limit on the amendment process and/or a requirement that the amendment be preprinted in the Congressional Record.

3A modified closed rule is one under which the Rules Committee limits the amendments that may be offered only to those amendments designated in the special rule or the Rules Committee report to accompany it, or which preclude
amendments to a particular portion of a bill, even though the rest of the bill may be completely open to amendment.

4A closed rule is one under which no amendments may be offered (other than amendments recommended by the committee in reporting the bill).
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SPECIAL RULES REPORTED BY THE RULES COMMITTEE, 104TH CONGRESS

[As of March 2, 1995]

H. Res. No. (Date rept.) Rule type Bill No. Subject Disposition of rule
H. Res. 38 (1/18/95) 0 HR. 5 Unfunded Mandate Reform A: 350-71 (1/19/95).
H. Res. 44 (1/24/95) MC H. Con. Res. 17 Social Security A: 255-172 (1/25/95).
HJ.Res. 1 .. .. Balanced Budget Amdt
H. Res. 51 (1/31/95) 0 H.R. 101 Land Transfer, Taos Pueblo Indians A: voice vote (2/1/95).
H. Res. 52 (1/31/95) 0 H.R. 400 Land Exchange, Arctic Nat'l. Park and Preserve A: voice vote (2/1/95).
H. Res. 53 (1/31/95) 0 H.R. 440 Land Conveyance, Butte County, Calif A: voice vote (2/1/95).
H. Res. 55 (2/1/95) 0 HR. 2 Line Item Veto A: voice vote (2/2/95).
H. Res. 60 (2/6/95) 0 H.R. 665 Victim Restitution A: voice vote (2/7/95).
H. Res. 61 (2/6/95) 0 H.R. 666 Exclusionary Rule Reform A: voice vote (2/7/95).
H. Res. 63 (2/8/95) MO H.R. 667 Violent Criminal Incarceration A: voice vote (2/9/95).
H. Res. 69 (2/9/95) 0 H.R. 668 Criminal Alien Deportation A: voice vote (2/10/95).
H. Res. 79 (2/10/95) MO H.R. 728 Law Enforcement Block Grants A: voice vote (2/10/95).
H. Res. 83 (2/13/95) MO HR. 7 National Security Revitalization PQ: 229-100; A: 227-127 (2/15/95).
H. Res. 88 (2/16/95) MC HR. 831 Health Insurance Deductibility PQ: 230-191; A: 229-188 (2/21/95).
H. Res. 91 (2/21/95) 0 H.R. 830 Paperwork Reduction Act A v, (2/22/95).
H. Res. 92 (2/21/95) MC H.R. 889 Defense Supplemental A: 282-144 (2/22/95).
H. Res. 93 (2/22/95) MO H.R. 450 Regulatory Transition Act A: 252-175 (2/23/95).
H. Res. 96 (2/24/95) MO HR. 1022 Risk it A: 253-165 (2/27/95).
H. Res. 100 (2/27/95) 0 H.R. 926 Regulatory Reform and Relief Act A: voice vote (2/28/95).
H. Res. 101 (2/28/95) MO H.R. 925 Private Property Protection Act A: 271-151 (3/1/95).
H. Res. 104 (3/3/95) MO H.R. 988 Attorney Accountability Act A: voice vote (3/6/95).
H. Res. 103 (3/3/95) MO H.R. 1058 Securities Litigation Reform
H. Res. 105 (3/6/95) MO

Codes: 0-open rule; MO-modified open rule; MC-modified closed rule; C-closed rule; A-adoption vote; PQ-previous question vote.

Source: Notices of Action Taken, Committee on Rules, 104th Congress.

Mr. Speaker, | reserve the balance of
my time.

O 1500

Mr. FROST. Mr. Speaker, | yield my-
self such time as | may consume.

Mr. Speaker, | must rise in opposi-
tion to this rule. Legislation of this
complexity and which may ultimately
have an enormous impact on securities
markets and investor transactions in
this country deserves informed and
considered debate. H.R. 1058 was not
thoroughly examined in the Commerce
Committee, and now, this rule does not
give the House an opportunity to thor-
oughly consider this legislation. In
fact, Mr. Speaker, there is ample proof
that in the haste to send this legisla-
tion, along with the other pieces of
H.R. 10, to the full House, a significant
issue was left out, or perhaps forgot-
ten.

That issue, relating RICO to securi-
ties transactions only came to the at-
tention of the Rules Committee yester-
day afternoon—2 days after the origi-
nal rule, H.R. 103, had been reported to
the House. In order to provide for the
consideration of the RICO issue, it was
necessary for the Rules Committee to
meet and report yet another rule on
H.R. 1058. Yet, in spite of the fact that
another issue was added to the debate
on H.R. 1058, the Rules Committee did
not see fit to allow the House any more
time to debate these important issues
through the amendment process.

Mr. Speaker, House resolution limits
consideration of all amendments to
H.R. 1058 to 8 hours. That 8 hours in-
cludes time for voting—which, in ef-
fect, places strict limits on the consid-
eration of amendments. | opposed this
limit during the debate on this rule in
the Committee on Rules last Friday
and last night and | bring my opposi-
tion to the floor today. Limiting the
time to consider amendments ulti-
mately limits the debate and the num-
ber of amendments which may be of-
fered. This limitation is contrary to
the stated objectives of the Republican
majority to open the House to free and
unfettered debate. Considering the
complexity of this legislation and the

potential impact it may have on our
economy, | question whether 8 hours is
really an adequate amount of time to
debate this matter in a free and unfet-
tered manner.

In fact, Mr. Speaker, the gentleman
from Michigan [Mr. DINGELL] origi-
nally requested 12 hours for consider-
ation of amendments on this bill. The
majority has asked that the Democrats
on the Rules Committee confer with
our leadership to determine the num-
ber of hours that we feel would be ade-
quate to cover the anticipated amend-
ments to legislation scheduled for the
floor. The Democratic members of the
Rules Committee made a responsible
request last Friday: that request was
based on our best estimates of the time
needed to thoroughly debate this legis-
lation. Our request was based on our
discussions with the ranking minority
member of the Commerce Committee
after his consultations with his mem-
bers.

Last week, the majority of the Rules
Committee saw fit to only grant 66 per-
cent of the requested time. And, last
night when an additional issue, some
say a major issue, was added to the is-
sues to be considered by the House, the
majority refused to grant any addi-
tional time for consideration of amend-
ments to H.R. 1058. Mr. Speaker, it is
for this reason that | must oppose this
rule. Last week we made a good faith
offer under the terms articulated by
Chairman SoLomoN and last night we
reiterated our position.

Mr. Speaker, the Democratic mem-
bers of the Rules Committee believe
the 8-hour time limit is inadequate for
the consideration of this legislation be-
cause of the enormity of the issue, as
well as the addition of the RICO
amendment. We support efforts to
deter those who abuse the judicial sys-
tem by filing meritless lawsuits. We
support efforts to provide substantive
sanctions on those who engage in these
activities. The desire to make correc-
tions in the process is indeed biparti-
san—the only question is how to ac-
complish those corrections. Members
need time to consider all the options.

Democratic members have made a
good faith effort to participate in the
deliberations on the rule for this bill,
but again our efforts have been
rebuffed. In spite of bipartisan desires
to end frivolous lawsuits while protect-
ing average investors and honesty in
the securities market, this is not a bi-
partisan rule. For this reason, | urge
defeat of the rule.

AMOUNT OF TIME SPENT ON VOTING UNDER THE RE-
STRICTIVE TIME CAP PROCEDURE IN THE 104TH CON-
GRESS

" . Roll- Time Time on

Bill No. Bill title calls spent amends

HR. 667 ...... Violent Criminal Incarcer- 8 2hrs.40 7 hrs. 20
ation Act. min. min.

HR. 728 ...... Block Grants ............. 7 2hrs.20 7 hrs. 40
min. min.

HR. 7 ... National Security Revital- 11 3hrs. 40 6hrs. 20
ization. min. min.

H.R. 450 ...... Regulatory Moratorium ..... 13 3hrs.30 6 hrs. 30
min. min.
HR. 1022 ... Risk Assessment 6 2hrs .. 8hrs.

HR. 925 ...... Takings 8 2hrs. 40 9hrs 20
min. min.

H.R. 988 ...... Attorney.

MEMBERS SHUT OUT BY A TIME CAP—104TH
CONGRESS

This is a list of Members who were not al-
lowed to offer amendments to major legisla-
tion because the 10 hour time cap on amend-
ments had expired. These amendments were
also pre-printed in the Congressional Record.
This list is not an exhaustive one. It con-
tains only Members who had pre-printed
their amendments; others may have wished
to offer amendments but would have been
prevented from doing so because the time for
amendment had expired.

H.R. 728—Law Enforcement Block Grants:
10 Members.

Mr. Bereuter, Mr. Kasich, Ms. Jackson-
Lee, Mr. Stupak, Mr. Serrano, Mr. Watt, Ms.
Waters, Mr. Wise, Ms. Furse, Mr. Fields.

H.R. 7—National Security Revitalization
Act: 8 Members.

Ms. Lofgren, Mr. Bereuter, Mr. Bonior, Mr.
Meehan, Mr. Sanders (2), Mr. Schiff, Mrs.
Schroeder, Ms. Waters.

H.R. 450—Regulatory Moratorium: 15 Mem-
bers.

Messrs. Towns, Bentsen, Volkmer, Markey,
Moran, Fields, Abercrombie, Richardson,
Traficant, Mfume, Collins, Cooley, Hansen,
Radanovich, Schiff.

H.R. 1022—Risk Assessment: 3 Members (at
least three other Members had amendments
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prepared but were not allowed to offer them:
Mr. Doggett, Mr. Mica, Mr. Markey).

Mr. Cooley (2), Mr. Fields, Mr. Vento.

Mr. Speaker, | reserve the balance of
my time.

Mr. DREIER. Mr. Speaker, | yield 4
minutes to my friend and classmate,
the gentleman from Humboldt, TX [Mr.
FIELDS], the distinguished chairman of
the Telecommunications Subcommit-
tee.

(Mr. FIELDS of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. FIELDS of Texas. Mr. Speaker, |
rise in support of the rule on H.R. 1058,
the Securities Litigation Reform Act.

Today’s votes will bring to an end
the debate on one of the least under-
stood and potentially most important
legal reforms the Congress will address
this year. The arcane subject of securi-
ties litigation reform concerns a great
many more people than just the nine
law firms that dominate this practice.
It concerns more than the handful of
law school professors who seem intent
on examining the individual trees and
missing the forest. It concerns more
than the accountants and the brokers
and the lawyers.

H.R. 1058 concerns desperately needed
reforms that focus on the need to pro-
tect the employers of American work-
ers from being abused by a handful of
lawyers. It concerns protecting Amer-
ican shareholders who invest their sav-
ings and use them to provide for their
own welfare, the education of their
children, and to insure they have a se-
cure retirement. American investors
are entitled to see us protect them
from watching their hopes and con-
fidence disappear when the companies
in which they invest their savings are
victimized by those who file abusive
and frivolous lawsuits.

Perhaps the greatest contribution to
the debate on this subject has been to
help people understand there are share-
holders on both sides of these cases,
and that in most cases they all lose.
Even SEC Chairman, Arthur Levitt,
has noted:
there is a sense in which class action law-
suits simply transfer wealth from one group
of shareholders, those who are not members
of the plaintiff class, to another group of
shareholders. Large transaction costs accom-
pany this transfer, as the total amount paid
to attorneys on both sides may equal or even
exceed the net amount paid to the plaintiff
class.

Something is very wrong with a civil
litigation system in which only the
lawyers win.

H.R. 1058 is about Congress removing
the incentives that exist in the current
system for lawyers to sue a company
because the price of its stock has
dropped. It is about protecting the cor-
porations that play so large a role in
this country’s economy from having to
divert resources that are used to run
and expand their businesses into de-
fending frivolous lawsuits. This legisla-
tion is sorely needed, it is not an aca-
demic exercise. Witnesses have testi-
fied before the Commerce Committee
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for the last two Congresses that abu-
sive litigation costs have led their
companies to contract their business,
to cancel research and development,
and to be less forthcoming with finan-
cial information to their shareholders.

This is an open and fair rule, that al-
lows consideration of all legitimate
amendments. Let us cure this sickness,
Mr. Speaker, and restore the health of
America’s employers. 1 urge my col-
leagues to support the rule.

Mr. FROST. Mr. Speaker, for the pur-
poses of debate only, | yield 6 minutes
to the gentleman from Massachusetts
[Mr. MOAKLEY].

Mr. DREIER. Mr. Speaker, | yield 2
minutes to the gentleman from Massa-
chusetts [Mr. MOAKLEY].

The SPEAKER pro tempore. The gen-
tleman from Massachusetts [Mr. MOAK-
LEY] is recognized for 8 minutes.

Mr. MOAKLEY. Mr. Speaker, | thank
the gentlemen for yielding.

Mr. Speaker, the rule we are consid-
ering today adds another Republican
broken promise to that ever growing
heap. The Republicans promised to let
the American people have their say in
Government by granting 70 percent
open rules. They are breaking that
promise.

Republicans promised to consider
every single contract item under an
open rule. Mr. Speaker, they are break-
ing that promise also.

I guess, Mr. Speaker, legislating is
not as easy as it looks. In their hurry
to finish the contract and begin the
April recess, the Republicans forgot to
put the civil RICO amendment offered
by the gentleman from California [Mr.
Cox] in H.R. 10. They also made a se-
ries of mistakes in the committee re-
port which would have opened all sorts
of points of order.

But they decided to throw away the
old bill and come up with a new one
that has never seen the inside of a con-
gressional committee room. That way
they protect the bill from all types of
points of order.

Once again, the Republicans sang the
praises of a deliberative democracy.
Where is that chorus now, Mr. Speak-
er? It certainly was not in committee.
In fact, the amendment this rule adds
was not even considered by a congres-
sional committee. It had no hearing,
and it was never reported out.

How is that for sunshine? Mr. Speak-
er, this restrictive rule will keep the
people’s representatives from improv-
ing this bill by capping the time al-
lowed for amendments. Democrats
asked for 12 hours for amendments, and
the Republicans said they had time
only for 8 hours, because they did not
want anything to interfere with their
April 8 recess.

Well, | cannot help it, Mr. Speaker, if
the Republicans put themselves on
schedules, but we at least, if we are not
part of the schedule, we should not
have to abide by all of the schedules.

Then they added the controversial re-
write of the civil RICO laws, and they
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still refused to increase that 8 hours to
10 or 12 hours.

I would add, Mr. Speaker, that Re-
publican time caps are even worse than
they look, and all the time caps that
we had issued in the last couple of Con-
gresses, not one person was ever frozen
out of bringing their amendment for-
ward.

Under the Republican time caps, they
include actually the voting time. That
means an 8-hour rule or an 8-hour de-
bate time is only about 6 hours, and
once again, they have broken their
promises.

Mr. Speaker, just so | can show you
what they mean by moderate open
rules, H.R. 728, law enforcement block
grants, shouted to the rafters, ““This is
an open rule, this is a moderate open
rule,” they froze out 10 Members with
their amendments.

Let me tell you, the Members frozen
out were the gentleman from Nebraska
[Mr. BEREUTER], the gentleman from
Ohio [Mr. KasicH], the gentlewoman
from Texas [Ms. JACKSON-LEE], the
gentleman from Michigan [Mr.
STUPAK], the gentleman from New
York [Mr. SERRANO]; at least this is an
equal opportunity freezing out of all
kinds of Members.

On H.R. 7, the National Security Re-
vitalization Act, moderate open rule,
“This is what we promised you,” eight
Members, and their amendments died
on the altar down there.

The Regulatory Moratorium Act,
H.R. 450, 15 members were not able to
bring their amendments forward; 1022,
H.R. 1022, risk assessment, three Mem-
bers, and at least three other Members
had amendments prepared but were not
allowed to offer them. And even the At-
torney Accountability Act, four Mem-
bers were frozen out, the gentlewoman
from California [Ms. HARMAN], the gen-
tleman from Michigan [Mr. SMITH], the
gentleman from  Mississippi  [Mr.
PARKER], and the gentleman from Ohio
[Mr. LATOURETTE]. ‘““These are open
rules.”

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MOAKLEY. | am happy to yield
to the gentleman from California.

Mr. DREIER. Mr. Speaker, | thank
my friend from south Boston, the
former chairman of the Committee on
Rules, for yielding.

The reason | underscore the fact he is
the former chairman of the Committee
on Rules, Mr. Speaker, is that it is so
apparent the disparity that one must
look at between the 103d Congress and
the 104th Congress.

The gentleman from Massachusetts
[Mr. MoAKLEY], Mr. Speaker, has just
said that these Members were knocked
out, prevented from having the oppor-
tunity to offer these amendments. The
Committee on Rules did not have a sin-
gle thing to do with that, Mr. Speaker.
The Committee on Rules said that we
will provide a process that is open and
accountable. We made it very clear
this is a modified open rule. This is a
modified open rule.
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Mr. MOAKLEY. Reclaiming my time,
the Committee on Rules had every-
thing to do with this, because the Com-
mittee on Rules could have given more
time in order that those Members who
struggled to get those amendments in
proper form could have brought them
forward.

Mr. DREIER. If the gentleman would
yield further, the point is very clear,
and that is the Committee on Rules did
not make the decision which amend-
ments could and could not be offered,
as has been the case in past Congresses.
It is up to the leadership of each party
to establish their priorities.

We are not trying to say that an idea
cannot be considered here on the House
floor. What we are saying is that with
this outside time constraint of 8 or 10
or 12 hours, which we have had, what
we have said is you all establish your
priorities and then bring them to the
House floor and have an up-or-down
vote on them.

Mr. MOAKLEY. It is really up to the
Committee on Rules to offer the
amendments, to offer the time to bring
these amendments to the floor, and |
do not care how my friend cuts it and
talks about leadership. Being on the
Committee on Rules, you can make a
bill, if it is a germane bill, or you
waive points of order, and you bring it
to the floor, if you give it time, it can
be heard.

O 1515

Last year we had time caps on half a
dozen bills. Not one person was frozen
out from the debates. Under their time
caps, there is not a bill that goes by
that people are not frozen out.

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MOAKLEY. | yield to the gen-
tleman from California.

Mr. DREIER. | thank the gentleman
for yielding.

Mr. Speaker, not one person was fro-
zen out in debate. What happened in
the 103d Congress was that Members
were frozen out from the third floor,
frozen out because they were told their
amendments could not even be offered
because we had so many closed rules.

Down here we are saying any amend-
ment that is germane can be offered.
We have an outside limit of sometimes
8 to 12 hours.

Mr. MOAKLEY. Mr. Speaker, re-
claiming my time—
The SPEAKER pro tempore. (Mr.

DICKEY). The gentleman from Massa-
chusetts has 5 seconds remaining.

Mr. MOAKLEY. Five seconds? Well,
thank you.

Mr. DREIER. Mr. Speaker, | yield an
additional 5 seconds to the gentleman
from Massachusetts.

Mr. MOAKLEY. I am overwhelmed. |
want to make the point that the Re-
publican Party came down and said,
“What happened in the 103d Congress
will never happen again. We are going
to give out open rules.”” Well, where are
they?
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Mr. DREIER. Mr. Speaker, | am
happy to yield 2 minutes to my friend
and classmate, the gentleman from
Findlay, OH [Mr. OXLEY], Chairman of
the Subcommittee on Commerce and
Trade.

(Mr. OXLEY asked and was given
permission to revise and extend his re-
marks.)

Mr. OXLEY. | thank the gentleman
for yielding this time to me, and | rise
in support of the rule as well as H.R.
1058.

Our committee has worked long and
hard on providing for a reasonable set
of rules that these kinds of debates can
take place. | think we have achieved
that.

I want to pay particular tribute to
the gentleman from Texas, the chair-
man of the Subcommittee on Tele-
communications and Securities, and
also to the gentleman from California
[Mr. Cox], and my friend from Louisi-
ana, who has really been the godfather
of this provision for a number of years.
We appreciate his ability to work with
the majority in crafting what | think is
a very effective bill that will start to
get some common sense back into our
legal process and at the same time per-
mit people who are truly aggrieved to
pursue their claims in court.

I thought the debate in the commit-
tee was lively, informative, and | sus-
pect the same thing will occur on the
floor during general debate and the
amending process.

Securities litigation reform is a bill
whose time has come. It is a provision
that will allow for, | think, some deal-
ing with securities litigation that is
long overdue. Numerous  groups
throughout the country support this ef-
fort. We think that those companies
that are just starting out, entre-
preneurial companies particularly, are
highly vulnerable to these kinds of
strike lawsuits. That is exactly what
this bill tries to mitigate and to
change.

I think the gentleman is correct, the
rule is proper, and the bill is a good
step in the right direction and true
commonsense legal reform.

Mr. Speaker, today | rise in strong support
of H.R. 1058, The Securities Litigation Reform
Act.

Is there a person in this Congress or in this
country who honestly believes that our current
system of securities fraud litigation does not
require serious and immediate reform?

H.R. 1058 is the answer.

As we speak, a strike suit plague is dev-
astating our Nation and crippling American
competitiveness.

Unprincipled lawyers are spreading this
plague at an alarming rate. One firm in par-
ticular files a strike suit every 4.2 business
days, and 1 of every 8 companies listed on
the New York Stock Exchange has been crip-
pled by strike suits.

While these lawyers claim to sue in the
name of the investor, a number of recent stud-
ies show otherwise. For example, the National
Economic Research Association has con-
cluded that investors recover just 7 cents on
every dollar lost.
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Their actual recovery is even lower. Plain-
tiffs’ lawyers usually take one-third of all the
settlement proceeds.

The strike suit plague is forcing our compa-
nies to squander resources rather than devot-
ing them to productivity and job creation. It sti-
fles innovation and adds tens of millions of
dollars to the cost of doing business. It is time
we rid our countryside of this disease and
cure our Nation’s economy.

Strike suits are devastating our Nation. A
study by the Rand Institute of Civil Justice
says excessive litigation—largely designed to
coerce settlements from successful defend-
ants—may cost our economy as much as $36
billion each year.

All Americans pay a hidden litigation tax to
subsidize the massive cost of strike suits.
Some pay with their jobs, as workers are laid
off in the wake of extorted settlements. Scores
of other able-bodied Americans are never
hired in the first place. Research and develop-
ment and other investments that spur eco-
nomic growth are slashed. Consumers pay
higher prices for their goods and services. All
of us pay the price for strike suits as the law-
yers quietly walk away with fortunes in ex-
torted settlements.

It is time to rid our Nation of this strike suit
epidemic. It is time for a litigation tax cut.

| urge you all to support H.R. 1058 in the
name of the fiscal health of all Americans.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, | yield 5 minutes
to the gentleman from Michigan [Mr.
DINGELL].

(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Speaker, make no
mistake of it, H.R. 1058 will encourage
securities fraud. It is a bad bill.
Milken, Boesky, people like that would
have been delighted to have functioned
under the provisions of this legislation.

The rule is a bad rule; it is unfair,
and it does not give sufficient time for
the matters involved in this legislation
to be properly addressed. Both should
be rejected by the House.

Now, I am no water or spear carrier
for trial lawyers. | began pushing prod-
uct liability over 10 years ago. Two
weeks ago | voted for legislation to re-
form product liability laws. | have long
felt there was a real need for reforming
medical malpractice and for dealing
with securities litigation, which does
happen to constitute a problem.

But this legislation goes well beyond
meeting needs. It does what the old
Chinese story tells about: It burns
down the barn to cook the pig.

H.R. 1058, in its zeal to eliminate
abuses, goes too far. It creates shelters,
it creates loopholes, and it creates in-
centives for securities fraud. It will im-
pair the transparency, the fairness of
our marketplace, and it will make it
more difficult for the SEC to deal with
problems of securities fraud, and it will
raise real questions about whether
Americans can continue to trust and to
believe that their securities markets
are the best and fairest and most open
in the world.
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This legislation is opposed by a large
number of people and agencies that
should be listened to carefully.

It is opposed by the Securities and
Exchange Commission, the State secu-
rities regulators, Attorney General of
the United States, the U.S. Conference
of Mayors, the Government Finance Of-
ficers Association, individual investors
and all major consumers groups—all
opposed.

The American Association of Retired
Persons, the Gray Panthers, Consumers
Union, Consumer Federation of Amer-
ica—all oppose it.

Citizen Action, Public Citizen, and
the U.S. Public Interest Research
Group all oppose this legislation.

Why? Because it is bad legislation,
because it does not adequately protect
the interests of the honest, innocent
and small investors, and because it
threatens the trust of the American
people in the American securities mar-
ket.

I need to remind my colleagues on
the Republican side of the aisle that
one of the reasons the United States is
regarded as the wonders of the world in
terms of our securities markets and
capital-raising system is the fact that
our system is known to be fair and peo-
ple know they can trust it. This is a pe-
culiarity not found elsewhere in the
world.

The bill suffers from multitudes of
defects, and these reveal the extreme
goals of the supporters, goals like “‘los-
ers pays,” establishing a defense
against recklessness that allows a mis-
creant to get off by the simple state-
ment of, ““Ooops, | forgot the law,”” and
imposing harsh pleading requirements
that are impossible to meet for real-
life plaintiffs with good cases.

I would observe that under the re-
quirements for Scienter in the plead-
ings in this legislation a person who
has been wronged by securities fraud
will need not only a layer but he will
need a psychiatrist and a psychic to
tell him what was going on inside the
mind and head of the wrongdoer who
skinned him and thousands of other
Americans of their hard-won and thou-
sands of other Americans of their hard-
won and hard-earned savings.

The process? The process was intoler-
able. Neither I nor the ranking member
of the relevant subcommittee were in-
cluded in the discussions on the bipar-
tisan compromise.

Members and staff received markup
documents the night before markup.
That is insufficient time to review and
prepare amendments and statements.
We were then presented with totally
different documents and totally dif-
ferent legislation the next day, without
time to review or to understand the
changes.

Debate was inexplicably and unfairly
shut down at 2:30 p.m. on Thursday,
February 16, in a markup which had al-
ready been shortened by prolonged re-
cesses for negotiations and by a process
which permitted neither adequate
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hearings nor opportunity to amend or
to ask questions or witnesses.

This was dictated by the Republican
leadership because of scheduling the
bill on the floor. Originally, it was not
even intended for the SEC to be heard.
The SEC came forward and said that
the bill, as originally drafted, would
even foreclose their anti-fraud actions
at the Securities and Exchange Com-
mission.

This legislation still has significant
defects. It ought to be recommitted, it
ought to be defeated, it ought to be
amended, but it should not be passed.

Mr. DREIER. Mr. Speaker, | am
happy to yield 3 minutes to the distin-
guished gentleman from east Peters-
burg, PA [Mr. WALKER], chairman of
the Committee on Science.

Mr. WALKER. | thank the gentleman
for yielding.

Mr. Speaker, | have been fascinated
by the series of speeches that have
been made on this rule and several oth-
ers that seem to basically complain
about the fact that things are actually
getting done in the U.S. Congress these
days.

Now, they are not things that the
Democrats want to have done, so they
bleed and bray out here on the House
floor about the nature of the process.

But the fact is that we are moving
legislation they do not happen to agree
with, and particularly a lot of the left-
wing special-interest groups they are
beholden to do not agree with, several
of whom were named by the gentleman
from Michigan.

It is true those groups probably do
not agree with what we are doing, but
then they always were for big-govern-
ment solutions to virtually everything
that comes down the pike.

But | am particularly fascinated by
the discussions that we have had on the
floor today about the process by which
we are passing legislation and particu-
larly the concept of open rules.

I have consistently come to this floor
over a period of years and talked about
need for open rules. 1 made those
points within the leadership of the
House of Representatives. | would pre-
fer things come out here under an open
rule. But | must say that | was some-
what disappointed in the earliest days
of this process when apparently the
Democrat leadership decided to sabo-
tage open rules and were part of a proc-
ess that called adjournment votes and
a variety of other things in order to try
to undermine that process, simply so
they could come to the floor now and
complain about the fact that the rules
are not open as they would like.

I think that is a nice tactic, it makes
for good legislation. It makes, though,
for a very difficult process to defend.

I would also say that | think the
complaints about the fact that it is
done under a period of time is also a
rather interesting argument. The pe-
riod of time, of course, forces the Dem-
ocrat leadership to actually pick
amongst their Members who have
amendments to bring forward, or to
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refuse to pick among them, which is
what they are really doing now, in an
act of total ineffectual leadership they
are refusing to pick among their Mem-
bers.

So, against what you give them a full
day to debate, 8 hours, 10 hours, 12
hours, and so on, and they cannot man-
age their time well enough to figure
out how to get various amendments to
the floor, which leaves them then in
the position of being able to go to the
floor and say, ‘“This Member, somehow
during a 10-hour period, was unable to
work his amendment in.”

I would suggest that at the very least
what we are doing is debating these is-
sues under a 5-minute rule and having
a free and open debate about the issues,
a debate which is much better than the
system the Democrat leadership would
like to go to, which picks the members
in the Rules Committee.

You see, what the Democrat leader-
ship would really like to have done is
they would like to go up to the Rules
Committee and have the Republicans
choose the Democrat who will be able
to offer amendments. That gets them
off the hook. Then they get a chance to
complain about the fact that this Mem-
ber was knocked out and it was the ter-
rible Republicans who did not allow
this Member to have his amendment.

Well, actually | think it is a better
system to allow Members to come to
the floor freely and offer their amend-
ment and debate them under the 5-
minute rule. And if the Democrats
want to do the job of picking and
choosing amongst their Members, they
can certainly do that. But the system
is far better than the closed system op-
erated by the Democrats for all too
many years.

Mr. FROST. Mr. Speaker, for pur-
poses of debate only, | yield 3 minutes
to the gentleman from Massachusetts
[Mr. MARKEY].

Mr. MARKEY. Mr. Speaker, | rise in
opposition to this rule for one very
simple reason: It is not going to allow
us enough time to debate a very com-
plex and important issue that will po-
tentially affect every single American.

At the subcommittee level we de-
bated only from 1 until 7, with many
rollcalls on the floor during that mark-
up. At full committee we started in the
morning, but it was the day we were
breaking for Jefferson/Jackson week-
end. As a result, with many rollcalls on
the floor, we only had, again, a couple
of hours to debate these very impor-
tant issues.

We went before the Committee on
Rules and we asked, quite reasonably, |
think, for an open rule with unlimited
time so we could bring these issues out
on the floor.

The problem now, as we know, is that
the majority is limited by their Con-
tract With America in allocating any
time to any of these very important is-
sues. So, as a result, despite the fact
we are given 8 hours here on the floor,
1 hour is on the rule, 1 hour is on gen-
eral debate, 6 hours are left over. And
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to add insult to injury, the Republicans
on the Rules Committee have now re-
ported out a second rule allowing for a
nongermane amendment to be made by
the gentleman from California [Mr.
Cox], and that will also come out of the
time of the consideration of this legis-
lation.

Let me say quite simply that there
are four good reasons to oppose the leg-
islation substantively as well. One, an
English rule which the very conserv-
ative—

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MARKEY. | would be happy to
yield on the gentleman’s time.
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Mr. DREIER. Mr. Speaker, | yield 1
minute to the gentleman from Massa-
chusetts [Mr. MARKEY].

The SPEAKER pro tempore (Mr.
DICKEY). The gentleman from Massa-
chusetts has an additional minute.

Mr. DREIER. Mr. Speaker, will the
gentleman yield?

Mr. MARKEY. | yield to the gen-
tleman from California.

Mr. DREIER. Mr. Speaker, | simply
wanted to inquire of my friend, the
gentleman from Massachusetts; did he
say that the 1 hour that the rule is
being considered is out of the 8 hours
that is considered for the amendment
process?

Mr. MARKEY. Mr. Speaker, | have
been informed that that is, in fact, ac-
curate, and | thank the gentleman
from California for his clarification.

Mr. DREIER. And the 1 hour of gen-
eral debate is also—

Mr. MARKEY. Mr. Speaker——

Mr. DREIER. Eight hours
amendment process—

Mr. MARKEY. The staff of the Com-
mittee on Rules has just informed me
of that.

Mr. DREIER. | want my friend to
enjoy his entire additional 30 seconds.

Mr. MARKEY. | thank the gentleman
very much, but at the same time we
have to note that all the rollcall time
does come out of that 8 hours, and the
time for the additional amendment
that the Committee on Rules has put
in order to allow a nongermane amend-
ment is also coming out of the time of
our ability to consider this legislation.

A English rule is built into this law
which puts the burden on the loser in
any lawsuit. It makes it almost oner-
ously impossible for anyone to bring a
lawsuit against a large financial insti-
tution in this country. It, second, im-
poses an I-forgot defense. That is, if
any of the people who are engaging in
any of this fraud say, ‘“Well, | forgot,”
then they are protected.

Remember the old Saturday Night
Live skit where Steve Martin would
stand up at the end and say, “Well, I've
got a sure-fire, guaranteed defense.”

| say to my colleagues, ‘“Anytime
you’re stymied for an answer to any
charge which is being made against
you, just say, ‘I forgot,”” and that is
our defense here today.

is an
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Mr. Speaker, we are going to allow
that as a defense in these important
cases, and, third, we have the depleting
requirements which require a specific
pleading at the get-go of any of this
legislation requiring any plaintiff to be
Carnac in terms of their ability to
know what was going on in the intent
of the defendant’s mind at that time,
although they know with some cer-
tainty that some fraud has been per-
petrated, and finally the fraud on the
market—

The SPEAKER pro tempore. The
time of the gentleman from Massachu-
setts [Mr. MARKEY] has expired.

Mr. DREIER. Mr. Speaker, | yield
myself such time as | may consume.

Mr. Speaker, | think it is important
to clarify that we have 8 hours of time
on amendments, an hour of general de-
bate, and an hour on this rule, a total
of 10 hours.

Mr. Speaker, | yield 2 minutes to my
friend and another classmate from
Richmond, VA, the gentleman from
Virginia [Mr. BLILEY], the chairman of
the Committee on Commerce.

(Mr. BLILEY asked and was given
permission to revise and extend his re-
marks.)

Mr. BLILEY. Mr. Speaker, | rise in
support of this rule to provide for con-
sideration of H.R. 1058, the Securities
Litigation Reform Act. This bill is title
Il of H.R. 10, the Common Sense Legal
Reforms Act, as reported by the Com-
merce Committee. It is ground break-
ing legislation, part of the original
Contract With America.

As we said in the contract, America
has become too litigious a society. We
sue each other too often, too easily,
and regrettably, too well. The burden
on the Federal courts is enormous. The
number of lawsuits filed each year has
almost tripled in the last 30 years.
President Bush’s Council on Competi-
tiveness concluded the American liti-
gation explosion carries high costs for
the American economy. We see it ev-
eryday as manufacturers withdraw
products from the market, or dis-
continue product research, reduce their
work forces, and raise their prices.

There is a problem even more insid-
ious than an increase in the number of
lawsuits filed. It is the realization that
an increasing number should never
have been filed in the first place. The
Congress has been petitioned repeat-
edly over the last few years by execu-
tives of some of America’s fastest
growing high tech companies, as well
as the accounting and securities profes-
sions, who believe the civil liability
system is broken. In case after real
case, they can show from their experi-
ences that the system no longer recov-
ers damages for investors who are actu-
ally wronged and it unfairly focuses
the enormous costs of litigation on rep-
utable public companies and not upon
those who engage in fraud.

The subject of litigation reform has
been before our committee under both
Democrat and Republican control. Late
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in the 103d Congress the committee
held two hearings on the subject, and
early in the 104th we held two more.
Empirical studies show that virtually
all claims in 10b-5 class actions, meri-
torious and frivolous, are settled. Un-
fortunately, the settlement amounts
bear no relationship to the underlying
damages, but instead are related prin-
cipally to the amount claimed, or the
defendants’ insurance coverage.

Much of H.R. 1058 is no longer con-
troversial, despite the continuing cries
of the plaintiffs’ bar and their support-
ers in the State securities commis-
sions. Most Members of Congress now
understand and agree with us that law-
yers should not pay referral fees to bro-
kers who send them clients, or that
named plaintiffs should be barred from
receiving bounty payments. Most Mem-
bers are appalled that the current sys-
tem is a race to the courthouse which
rewards the first to file, regardless of
how little merit the case has. Only the
most strident supporters of plaintiff
lawyers disagree with the provisions of
H.R. 1058 that require disclosure to
class members of settlement terms or
that private plaintiffs legal fees should
not be paid out of SEC disgorgment
pools.

H.R. 1058 will not cure all the ills of
a litigious society that looks to the
courts to solve its problems. But it will
help to restore some balance between
plaintiffs and defendants and to con-
strain that small group of plaintiff se-
curities lawyers who have gamed the
procedure and turned our judicial sys-
tem into a weapon against American
businesses, workers, and shareholders.

This rule is drafted to provide for an
open and constructive debate of the
problems and the solutions proposed in
H.R. 1058. I urge my colleagues to sup-
port the rule.

Mr. FROST. Mr. Speaker, for the pur-
pose of debate only, | yield 2 minutes
to the gentlewoman from California
[Ms. HARMAN].

(Ms. HARMAN asked and was given
permission to revise and extend her re-

marks.)
Ms. HARMAN. Mr. Speaker, this is a
bad rule for a good bill, a bill I will

probably support.

We have just concluded a frustrating
debate on the Legal Reform Act under
a bad rule, and many ideas that could
have perfected that bill could not be
considered. 1, for one, had hoped to
change the fee shifting mechanism in
that bill to make it identical to the fee
shifting provisions in this bill. A bipar-
tisan group wanted to make the
change, but the inadequate time for de-
bate elapsed before we could offer our
substitute. Had the substitute been
considered, | believe it would have
passed, and this Member and many oth-
ers would have supported that bill.

H.R. 1058, to which this rule pertains,
includes important and meritorious
steps to reform securities litigations to
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reduce the costs and distractions of un-
wanted litigation. Several amendments
to be offered by the gentlewoman from
California [Ms. EsHoo] and the gen-
tleman from California [Mr. MINETA]
will further ensure that high tech-
nology companies, which are essential
to U.S. competitiveness, are reasonably
and properly protected by its provi-
sions.

In true bipartisan style, Mr. Speaker,
I would like to commend the gen-
tleman from California [Mr. Cox], my
friend and colleague, for his leadership
on this issue. He described himself yes-
terday as a recovering corporate attor-
ney. Not only did he and | attend the
same law school, but | suffer from the
same affliction. I, too, am a recovering
corporate attorney.

Securities litigation needs reform.
This is a good bill. It is a shame debate
will be so truncated.

Mr. Speaker, the future of our Nation's fu-
ture competitive advantage lies in our ability to
develop products and services that are on the
leading edge of technology and research. The
business ventures which undertake such ac-
tivities are among the fastest growing sectors
of our economy. Indeed, they are the pride of
our economy.

Regrettably, many of these business ven-
tures are saddled by the costs and distractions
of unwarranted and meritless lawsuits, filed
when stock prices fluctuate for reasons often
beyond the control of business management.
The consequences of these abusive suits are
settlements and costly legal proceedings
unconnected to the merits of the underlying
case. Despite the absence of wrongdoing by
managers, corporations are essentially forced
to pay large sums to avoid even larger ex-
penses associated with legal defense. Advo-
cates of litigation reform cite empirical studies
that show virtually all claims in 10b-5 class
actions, meritorious or not, are settled.

Let me share an example from the world’'s
leading manufacturer of computer
workstations, Sun Microsystems.

Founded in 1982, the company now has an-
nual revenues in excess of $4 billion with over
13,000 employees world-wide, including many
in my district.

Since it's initial public offering in March
1986, the company has been profitable every
quarter except June 1989. In that quarter, as
the result of the introduction of new tech-
nology and the switch-over to a new internal
management system, the company reported a
loss.

When it issued a special public advisory it
was hit with three securities class actions with-
in days.

And, when the company actually announced
its earnings results, two more class actions
quickly followed. The five suits were consoli-
dated into a single suit seeking over $100 mil-
lion.

In September 1990, despite the fact that
Sun Microsystems had a profitable quarter,
two more suits followed the company’'s an-
nouncement that earnings were about 10
cents per share less than what analysts ex-
pected. These two suits were consolidated
into a suit seeking over $200 million.

Mr. Speaker, these suits have drained a
staggering amount of money from Sun
Microsystems—money that could have been
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devoted to product development, research,
even a return on earnings. In the period from
June 1989 to January 1993, Sun
Microsystems spent over $2.5 million on attor-
ney's fees and expenses. And this does not
include the value of the time lost by manage-
ment.

Because of the possible exposure of $300
million, and with only $35 million covered by
insurance, the company agreed to settle the
first suit for $25 million and the second suit for
$5 million.

Amazingly, after these settlements were an-
nounced, Sun was hit with an unprecedented
derivative action in State court alleging that
the settlements were too generous. These ac-
tions were also settled, with Sun paying plain-
tiff's attorney $1.45 million and its own attor-
neys $500,000.

Mr. Speaker, what did shareholders get be-
cause of these suits? Nothing more than
minor changes to Sun’s internal policies.

Mr. Speaker, the record is replete with such
examples. Examples like Silicon Graphics, Inc.
of Mountain View, CA and Rykoff-Sexton, Inc.
of Los Angeles. Examples that do not even
begin to measure the huge waste in resources
spent defending as well as prosecuting such
suits.

These are resources which companies, like
small high-technology and emerging growth
companies, can better devote to research, and
product development and promotion.

The bill, and the improvements that will be
offered through the amendments, will reform
securities litigation, end abusive lawsuits, and
lift the unwarranted burden placed on compa-
nies that provide the competitive edge of
America’s economy.

Mr. DREIER. Mr. Speaker, | yield 3
minutes to my friend, the gentleman
from Newport Beach, CA [Mr. Cox], the
foremost congressional authority on
securities litigation.

Mr. COX of California. Mr. Speaker, |
will reserve for general debate most
comments on the substance of the leg-
islation, but | would like to speak a lit-
tle bit about the process by which this
bill came through subcommitte, came
through committee, after two hearings
and is coming to the floor.

I found, when 1 first was elected to
Congress, that the House and the Sen-
ate were in the business, rather rou-
tinely, of producing thousand-page
epics that nobody read. The S&L bail-
out bill comes to mind. Nineteen hun-
dred and eighty-nine it came up here,
drafted by the administration. Nobody
in the House or Senate read it. We
know that because it was not printed
in the RECORD until after the vote took
place. It happened that when we did
the 6-year transportation reauthoriza-
tion bill, even though | was on the Sub-
committee for Surface Transportation,
we did not get a markup for the 6-year
transportation reauthorization, not in
subcommittee, and in committee we
got the whole bill the first time, and
for the record my hands are probably a
foot or so apart. The whole bill got
plunked down on our desks the very
day of the markup, and that was the
first time we saw that bill, and then,
when it went to conference, it was
changed so dramatically that nobody
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knew what was going on. It was pro-
duced, 1 think, about three in the
morning, or something, and we voted
on this huge bill without anybody hav-
ing read it or understood it. This has
become rather routine.

Contrast with the way the Congress
used to run what we have been doing
with securities litigation reform. We
had two hearings, this Congress. We
have had hearings in prior Congresses
as well. The bill was bottled up in com-
mittee, and, after those hearings, we
went to subcommittee markup, and we
had a very long subcommittee markup
that was so long that we were arguing
about adjectival modifiers of words in
particular lines. The bill itself is not
very long, and of course everyone has
read it. Then we went to full commit-
tee, and we made still more amend-
ments. There was some criticism in full
committee because amendments were
allowed, that we were changing the bill
in committee, although that is what
markups are supposed to be all about,
and here we are on the floor with a rule
that is so open that just about every-
body who wants to offer amendments is
able to do so.

Nonetheless, | understand how the
ranking member might be upset be-
cause the bill came out of committee
with only 10 Democrat votes. It was
produced 33 to 10, a huge bipartisan
majority for a very, very sound bill. If
it did anything like what we have been
hearing here on the floor today, of
course those Democrats and all of the
Republicans would not have voted for
it, but it protects investors. It protects
investors by providing a guardian ad
litem or a steering committee that
their class-action lawyer will now deal
with to make sure that the clients get
represented. It prevents bonus pay-
ments to favored plaintiffs in a class
action so all the class is treated equal-
ly. It says that in the future the law-
yers are going to have to pay attention
to their clients when they file these
kinds of lawsuits, and they are going to
have to know that they have a case
first so that the investors in a com-
pany that might be extorted from will
also be protected.

Finally | should point out that some
of this I-forgot business relates to the
fact that this is a fraud statute, it is
not a negligence statute, and we do not
have negligence in the securities laws
now, nor will we have it after this bill.

Mr. FROST. Mr. Speaker, for the pur-
poses of debate only, | yield 2 minutes
to the gentleman from Michigan [Mr.
CONYERS].

Mr. CONYERS. Mr. Speaker, | thank
the gentleman from Texas [Mr. FROST]
of the Committee on Rules for accord-
ing me this time, and | rise on this rule
to point out with strong vehemence my
opposition to this last minimum effort
to completely undercut the jurisdic-
tion of the Committee on the Judiciary
and allow the majority to offer an
amendment to H.R. 1058 that would end
civil RICO lawsuits for securities fraud.
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The Racketeer Influence and Corrupt
Organizations legislation would now be
brought to an end with one sentence
that has never been examined in either
the former Committee on Commerce,
the present Committee on the Judici-
ary, in any subcommittees or full com-
mittees. As a matter of fact, it was not
even on this rule. It was through a
remeeting that this rule even allowed
it to be joined, and this is one of the
great protections against fraud that
exists in our law today.

It is absolutely incredible that the
RICO amendment that is included in
here is broader than any RICO amend-
ment that Congress has ever considered
before. The previous attempts at this
legislation have failed, and those at-
tempts do not ever go as far as this
sweeping amendment that we are con-
sidering with such a short amount of
time.

We need more time. We could use the
whole time for this bill on RICO alone,
and it is with great regret that | have
to make these points about a very im-
portant part of this rule.

Mr. DREIER. Mr. Speaker, for pur-
poses of debate only, | yield 2 minutes
to the gentleman from Westbury, NY
[Mr. FRrRISA], a new member of the Com-
mittee on Commerce.

Mr. FRISA. Mr. Speaker, | thank the
gentleman from California  [Mr.
DREIER], my friend, for yielding this
time to me.

Mr. Speaker | am happy to rise in
support of the rule which will provide
more than ample time for careful,
thoughtful, deliberate consideration of
this much needed measure which will
finally bring about reforms to our legal
system.
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Mr. Speaker, the American people
want our system to work, and we know
that right now it has not been working.
I find it rather amazing that my good
friends on the Democrat side, who have
not been able to do anything about
these reforms for 40 years, are now
complaining that we are moving to-
ward reform too quickly.

Well, | think the American people
spoke last November 8, Mr. Speaker,
and they have sided with the Repub-
lican majority in saying it is long past
time to act, to use some common
sense, to enact some changes to our
system.

Let us roll up our sleeves and get
down to work. Mr. Speaker, constitu-
ents in my district, hard-working, tax-
payers, put in an 8-hour day, and they
can get the job done. | do not know
why the Democrats in Congress cannot
get the job done in 8 hours to amend
this legislation.

Mr. Speaker, | urge all of my col-
leagues to rise in support of this rule
so we can get to debate on the bill it-
self, and then for a full 8 hours, a full
day’s work, to amend the legislation,
pass it, move it to the Senate, so fi-
nally we will have those legal reforms.
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Mr. FROST. Mr. Speaker, for the pur-
pose of debate only, | yield 1 minute to

the gentleman from Oregon [Mr.
WYDEN].
Mr. WYDEN. Mr. Speaker, | will

shortly offer an amendment that stipu-
lates that if there is a major fraud that
corporate managers refuse to remedy,
the corporate auditor would have to re-
port the fraud to Government regu-
lators.

I want to thank Chairman SOLOMAN
and Mr. HALL from the Committee on
Rules for their effort to support it, and
would like to note that the gentleman
from Louisiana [Mr. TAUZzIN] joins me
as a cosponsor in offering this amend-
ment.

This amendment has passed the
House twice, it has the support of the
Securities and Exchange Commission
and the accounting profession. | would
like to note that if this amendment
had been the law of the land in the
Keating case, the auditor, instead of
slinking away when the auditor saw
the wrongdoing, the auditor would
have been required to bring that to the
attention of Government regulators
and taxpayers would have been spared
considerable liability.

Mr. Speaker, | urge my colleagues to
support this amendment. The last time
it came before the Committee on Com-
merce it passed unanimously with the
support of every member of the com-
mittee.

Mr. FROST. Mr. Speaker, for the pur-
pose of debate only, | yield 2 minutes
to the gentleman from Louisiana [Mr.
TAUZIN].

Mr. DREIER. Mr. Speaker, | yield 1
minute to the gentleman from Louisi-
ana.

The SPEAKER pro tempore (Mr.
DICKEY). The gentleman from Louisi-
ana [Mr. TAuzIN] is recognized for 3
minutes.

Mr. TAUZIN. Mr. Speaker, | thank
the gentleman for yielding.

Mr. Speaker, | have great sympathy
for those who believe this bill is mov-
ing too fast this session, but | remind
my colleagues that | offered this bill
two Congresses ago. | crafted this bill
two Congresses ago with the hopes we
could have hearings two Congresses
ago. We got no hearings.

I refiled it last year, 182 Members of
the Congress last year cosponsored it;
67 Democrats. And we could get no
hearings until the very last week or
two of the session when it was too late
for us to take any action on the bill.

There were 4 years for this Congress
to move on this bill if we had wanted
to take that time. But for 4 years, we
could never even get this bill moving,
except finally a series of hearings right
at the end of the session.

We have had hearings again this
year. We have had markups, sub-
committee and the full committee. We
will have a full and active debate the
next day and a half, with 8 hours for
folks to offer amendments under this
modified open rule. And | am excited
that we will finally get a chance to fix
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something that desperately needs fix-
ing.

The old rule that “If it ain’t broke,
do not fix it”” not only applies here, it
applies in buckets. When 93 percent of
these cases settle, most of them at 10
cents on a dollar, we have a system
that is ultimately broke. We have a
system made for the attorneys. When 8
cents on the dollar is all that is re-
couped for the stockholders, when most
of the suits are brought to shake down
companies, to shake them down any
time their stock prices drop a couple
points, when these suits are produced
on Xerox machines, when the same
plaintiff repeatedly appears in the suit
time after time, one of them 35 times,
you begin to see a picture of profes-
sional plaintiffs.

| ask the attorney who brought that
suit for the same plaintiff 35 times if
perhaps he did not have a professional
plaintiff, or if maybe this was the most
unlucky person in America.

It is time for us to put an end to that
kind of a legal system. When a legal
system preys upon our economy in-
stead of trying to render justice, some-
thing is wrong. The bill we will present
to you today had the support of eight
Democrats on the Committee on Com-
merce, almost half of our membership.
It will have the support of many Demo-
crats and Republicans on the floor
today and tomorrow. It will truly be a
bipartisan effort to put an end to a ter-
rible legal system and to replace it
with one that works, one that corrects
fraud, one that urges plaintiffs to bring
good cases and take them to a conclu-
sion, to prove fraud exists, and to make
the guilty parties pay, and to end this
business of frivolous shakedown law-
suits that is threatening to cripple
many small businesses just trying to
get going and discourage them to dis-
close more information to us, not keep
it all secret because they are afraid of
another lawsuit right around the cor-
ner.

Mr. Speaker, this is a day we have
long waited for. This day and the next
day ought to produce a good legal sys-
tem instead of the rotten one we have.
I look forward to it under this rule.

Mr. FROST. Mr. Speaker, for the pro-
pose of debate only, | yield the remain-
ing time to the gentleman from West
Virginia [Mr. WISE].

The SPEAKER pro tempore. The gen-
tleman from West Virginia [Mr. WISE]
is recognized for 4 minutes.

(Mr. WISE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. WISE. Mr. Speaker, | thank the
gentleman for yielding.

Mr. Speaker, | think somewhere
there has to be a middle ground be-
tween the previous Republican speaker
who was ecstatic that we were going to
be allowed 8 full hours of debate. Of
course, that includes voting time,
which, if you look at the chart of the
last bills under this so-called open rule
procedure, means about 25 percent of
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that debate time is taken up. Some-
where between 8 hours that the Repub-
lican gentleman was excited about and
the 200 years of common law in juris-
prudence and getting into court, that
threatens to be upset. So somewhere
between 8 hours of debate time and 200
years, perhaps we could have a little
more debate time.

I am delighted that the gentleman
from Louisiana is happy. | am happy it
is coming to the floor. But | think on
something of this magnitude, dealing
with the securities industry, one of the
pillars of the economy in our country,
that you need better than 8 hours of de-
bate time, including the voting time.

Remember, the voting time takes a
minimum of 17 minutes. Now, let us
look at the chart in the past on voting
time. To those who say that the prob-
lem is that the Democratic minority
does not allocate its time wisely
enough or manage it, | might point out
on the H.R. 728, the Law Enforcement
Block Grants, there were at least two
Republicans, Mr. BEREUTER and Mr.
KASICH, who joined a number of Demo-
crats in being shut out from offering
amendments. H.R. 7, the National Se-
curity Revitalization Act, Mr. BEREU-
TER and Mr. SCHIFF joined a number of
Democrats in being shut out from
being able to offer amendments. The
regulatory moratorium, there were at
least three Republicans shut out. Mr.
Mica was shut out on the risk assess-
ment bill. Just most recently, Ms. HAR-
MAN, who has appeared here already,
was shut out, and Mr. SMITH of Michi-
gan, a Republican, was shut out as
well.

Once again, we cannot even get in
the Republicans to offer their amend-
ments. Some might say if Republicans
and Democrats are being shut out,
what is the difference? The difference
is on the Republican side, being in the
majority, they get to craft the bill.
Democrats do not. So the best bite we
get at the apple is here on the floor.

Also, | might point out the only bite
many of us get at the apple is on the
floor, right here, and that is why this
kind of rule is restrictive and not open,
and | think violates the promise that
the Republicans gave us of open rules
on the contract items.

So picking right back up again, be-
cause this is the only time | get under
this with the time limitations, | would
just urge people to understand that on
these very important contract items,
when they say there is an open rule,
there is no open rule; that indeed 25
percent of the time is being taken up
alone on votes. Meritorious votes, some
called by Republicans, some called by
Democrats, some called by Members of
both sides, interestingly enough, when
it is clear that is an overwhelming ma-
jority. So you get a situation on the
risk assessment bill, 10 hours of debate,
with 2 hours taken up by rollcall votes
alone.

Mr. Speaker, we can do business bet-
ter than this, If you were in a court-
room, even under the legal reform

CONGRESSIONAL RECORD —HOUSE

being put forward this week, you would
get a chance to make your arguments.
You would get a chance to have a full
and open hearing. You would get a
chance for every point of view to be of-
fered for all evidence, if you would, if
you consider an amendment to be of-
fered. You would get a chance to have
that done. Not here. Not here.

Talk about a contract, there is a
breach of contract, and that is that
open rules will precede each of these
items. There is no open rule in this. No
matter how you dress it up or put it, it
is a race to the clock. A race is what is
involved in here. How quickly can you
talk and can you get a vote and will
there be time for the next person, Re-
publican or Democrat, to be able to
offer their amendment.

Mr. DREIER. Mr. Speaker,
myself the balance of my time.

The SPEAKER pro tempore. The gen-
tleman from California [Mr. DREIER] is
recognized for six minutes.

Mr. DRIER. Mr. Speaker, this is not
a so-called open rule. This is not a wide
open rule. This is a modified open rule.
What it means very simply is the Com-
mittee on Rules did not say what
amendments are going to be made in
order. The Committee on Rules said
that any Member who has a germane
amendment can stand up here on the
floor and say ‘““Mr. Speaker, | have an
amendment at the desk,” and that
amendment has to be considered.

The only constraint is the outside 8-
hour limitation on debate, and that
limitation simply means that we have
to responsibly determine exactly what
priorities there are and what they
should be.

Now, there have been some argu-
ments that have come forward from my
friends on the other side of the aisle
that somehow this is a rule which is
closed and we are shutting out people.
Well, we have heard from the gen-
tleman from Louisiana, making this
clearly a bipartisan modified open rule.
The gentleman believes , as | am sure
other Democrats do, along with Repub-
licans, that this rule will allow for con-
sideration of legislation that for years
and years and years Democrats and Re-
publicans have tried to bring up to deal
with the question of securities litiga-
tion reform. Tragically, because of the
recalcitrant leadership of the past,
they were unable to do that.

This rule allows every single
that is out there to be considered.

Mr. WISE. Mr. Speaker, will the gen-
tleman yield?

Mr. DRIER. | yield to the gentleman
from West Virginia.

Mr. WISE. | understand what the
gentleman is saying in terms of anyone
can bring any idea up. But do you not
think it is a closed rule if any idea will
not be able to be offered because of the
clock, including Republicans’ ideas, as
precedence goes to members of the
committee first.

Mr. DRIER. Reclaiming my time, the
answer is a resounding no. This is a
modified open rule, because what it

| yield

idea
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says to my friend is if he has an
amendment that he wants to offer, and
one of his colleagues also has an
amendment that he decides is equally
as important, they should say let us
take 10 minutes each so we can get the

full membership of this House on
record to vote up or down on this
amendment.

So my point, Mr. Speaker, is that
every idea, every single idea, can be
considered if we can structure it in
such a way that all of those proposals
move forward.

Mr. WISE. If the gentleman will con-
tinue to yield, if that is the case, why
did Mr. BEREUTER and Mr. KasicH, for
instance, when they were protesting,
particularly Mr. BEREUTER the other
day on the law enforcement block
grants, why did not Members of your
party get together? The fact is this
closes people out.

Mr. DRIER. Unfortunately, they did
not get together. That was something
that was not able to be worked out
under that process. What we are saying
to both leaderships is establish prior-
ities, but under an open amendment
process. Let us proceed with making
this institution accountable.

In years past the Committee on
Rules would kill ideas from the left or
the right, not allowing them to even be
considered here. Now every one of
those ideas can come up under an 8-
hour time limit.

Now, as | listen to the people whom |
represent, they know that the Gettys-
burg Address was delivered in 3 min-
utes. They believe that we should,
within an 8- or 10- or 12-hour period, we
will be spending as Mr. MARKEY said, a
total of 10 hours on this, with 1 hour
for general debate, 1 hour of debate on
the rule, and 8 hours for amendments,
they believe within 10 hours we might
be able to under an open amendment
process consider these ideas.

Mr. WISE. If the gentleman will yield
further, do they know how many days
it took to prepare that 2-minute Get-
tysburg Address?

Mr. DREIER. | do not know, the 3-
minute address.

Mr. WISE. The shorter it is,
longer is spent to prepare it.

Mr. DREIER. Reclaiming my time, |
would say Mr. TAuzIN, who said that
three Congresses ago he introduced
this legislation, that totals 6 years
that it took to prepare this, and | be-
lieve that Mr. TAuzIN and others who
have been involved in this should have
an opportunity to consider this, and it
is going to be done under a fair and
open process. | suspect the gentleman
from south Boston would like me to
yield.

Mr. MOAKLEY. Mr. Speaker, will the
gentleman yield?

Mr. DREIER. | yield to the gen-
tleman from Massachusetts.

the
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Mr. MOAKLEY. Is it not true though
that the gentleman’s party promised
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open rules, more open rules than they
had the year before?

Mr. DREIER. The gentleman is abso-
lutely right. That is exactly what we
have provided, many more open rules
than we had in the 103d Congress or the
102d Congress. What we have got is a
structure where modified open and
open rules are 82 percent, about 82 per-
cent of the legislation that we have
considered. | think that, as we listen to
people like Cokie Roberts, who, when |
was quoting National Public Radio ear-
lier—

Mr. MOAKLEY. She erred, she was in
error.

Mr. DREIER. Cokie Roberts erred by
saying that we are doing this under an
open process. Well, Cokie happens to
have spent a great deal of time observ-
ing this institution. She also has, there
have also been a lot of other people
who have looked from the outside. And
they have watched this on television
and they have said, ‘““You all are doing
it under an open process.” Why? Be-
cause they see that a modified open
rule, while it does have an outside time
cap, does in fact give every Member the
right to offer their amendment, have it
considered, have it voted on.

Mr. MOAKLEY. The gentleman
promised that the contract on America
would be based on all open rules.

Mr. DREIER. | do not know about a
contract on America. | know about a
Contract With America.

Mr. MOAKLEY. Was it not true that
the gentleman’s people said that these
would be all open rules?

Mr. DREIER. Well, my people said
that we would consider——

Mr. MOAKLEY. Did not the Speaker
say that?

Mr. DREIER. It was said that we
would consider these proposals under
an open amendment process. That is
exactly what we are doing. We are
doing it under a modified open rule.

Mr. MOAKLEY. The gentleman is
changing it. He is going to consider
them under an open process. It does
not mean an open rule.

Mr. DREIER. Mr. Speaker, | suspect
that it would be best for me to say that
I urge an ‘“‘aye” vote on this fair and
responsible modified open rule.

Mr. Speaker, | yield back the balance
of my time, and | move the previous
question on the resolution. The pre-
vious question was ordered.

The SPEAKER pro tempore (Mr.
DICKEY). The question is on the resolu-
tion.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

Mr. FROST. Mr. Speaker, | object to
the vote on the ground that a quorum
is not present and make the point of
order that a quorum is not present.

The SPEAKER pro tempore.
dently a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

The vote was taken by electronic de-
vice, and there were—yeas 257, nays

Evi-
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155, answered ‘‘present’” 1, not voting
21, as follows:

[Roll No. 208]

YEAS—257
Allard Ganske Nussle
Archer Gekas Oxley
Armey Geren Packard
Bachus Gilchrest Parker
Baker (CA) Gillmor Paxon
Baker (LA) Gilman Peterson (MN)
Ballenger Gonzalez Petri
Barr Goodlatte Pickett
Barrett (NE) Goodling Pombo
Bartlett Gordon Porter
Barton Goss Portman
Bass Graham Pryce
Bateman Gunderson Quillen
Bereuter Gutknecht Quinn
Bevill Hall (TX) Radanovich
Bilbray Hancock Rahall
Bilirakis Hansen Ramstad
Bishop Hastert Regula
Bliley Hastings (WA) Riggs
Blute Hayworth Roberts
Boehlert Hefley Rogers
Boehner Heineman Rohrabacher
Bonilla Herger Ros-Lehtinen
Brewster Hilleary Roukema
Browder Hobson Royce
Brownback Hoekstra Salmon
Bryant (TN) Hoke Sanford
Bunn Horn Saxton
Bunning Hostettler Scarborough
Burr Houghton Schaefer
Burton Hoyer Schiff
Buyer Hunter Schumer
Callahan Hutchinson Seastrand
Calvert Hyde Sensenbrenner
Camp Inglis Serrano
Canady Istook Shadegg
Castle Jacobs Shaw
Chabot Johnson (CT) Shays
Chambliss Johnson, Sam Shuster
Chenoweth Jones Sisisky
Christensen Kasich Skeen
Chrysler Kelly Skelton
Clinger Kim Smith (M)
Coble King Smith (NJ)
Coburn Kingston Smith (TX)
Collins (GA) Kleczka Smith (WA)
Combest Klug Solomon
Cooley Knollenberg Souder
Cox Kolbe Spence
Cramer LaHood Stearns
Crane Latham Stenholm
Crapo LaTourette Stockman
Cremeans Laughlin Stump
Cubin Lazio Talent
Cunningham Leach Tate
Davis Lewis (CA) Tauzin
de la Garza Lewis (KY) Taylor (MS)
Deal Lightfoot Taylor (NC)
DelLay Lincoln Thomas
Diaz-Balart Linder Thornberry
Dickey Lipinski Thornton
Doolittle LoBiondo Tiahrt
Dornan Longley Torkildsen
Dreier Lucas Torres
Duncan Manzullo Torricelli
Dunn Martini Upton
Ehlers McCollum Vucanovich
Ehrlich McHugh Waldholtz
Emerson Mclnnis Walker
English Mclintosh Walsh
Ensign McKeon Wamp
Everett Meyers Watts (OK)
Ewing Mica Weldon (FL)
Fawell Miller (FL) Weller
Fields (TX) Mineta White
Flanagan Molinari Whitfield
Foley Montgomery Wicker
Forbes Moorhead Williams
Fowler Morella Wilson
Fox Murtha Wolf
Franks (CT) Myers Wyden
Franks (NJ) Myrick Young (AK)
Frelinghuysen Nethercutt Young (FL)
Frisa Neumann Zeliff
Funderburk Ney Zimmer
Gallegly Norwood

NAYS—155
Abercrombie Barcia Berman
Ackerman Barrett (WI) Bonior
Andrews Becerra Borski
Baesler Beilenson Boucher
Baldacci Bentsen Brown (CA)
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Brown (FL) Hilliard Pastor
Brown (OH) Holden Payne (NJ)
Bryant (TX) Jackson-Lee Payne (VA)
Cardin Johnson (SD) Pelosi
Clay Johnson, E.B. Peterson (FL)
Clayton Johnston Pomeroy
Clement Kanjorski Poshard
Clyburn Kaptur Reed
Coleman Kennedy (MA) Reynolds
Collins (IL) Kennedy (RI) Richardson
Collins (MI) Kennelly Rivers
Conyers Kildee Roemer
Costello Klink Rose
Coyne LaFalce Roybal-Allard
Danner Lantos Rush
DeFazio Levin Sabo
DelLauro Lewis (GA) Sanders
Dellums Lofgren Sawyer
Deutsch Luther Schroeder
Dingell Maloney Scott
Dixon Manton Skaggs
Doggett Markey Slaughter
Dooley Martinez Spratt
Doyle Mascara Stark
Edwards Matsui Stokes
Engel McCarthy Studds
Eshoo McDermott Stupak
Evans McHale Tanner
Farr McNulty Tejeda
Fattah Meehan Thompson
Fazio Menendez Thurman
Fields (LA) Mfume Towns
Filner Miller (CA) Traficant
Foglietta Minge Tucker
Ford Mink Velazquez
Frost Moakley Vento
Furse Mollohan Visclosky
Gejdenson Moran Volkmer
Gephardt Nadler Ward
Green Neal Waters
Gutierrez Oberstar Watt (NC)
Hall (OH) Obey Waxman
Hamilton Olver Wise
Harman Ortiz Woolsey
Hastings (FL) Orton Wynn
Hayes Owens Yates
Hefner Pallone

ANSWERED “PRESENT”—1

Lowey
NOT VOTING—21
Bono Gibbons McDade
Chapman Greenwood McKinney
Condit Hinchey Meek
Dicks Jefferson Metcalf
Durbin Largent Rangel
Flake Livingston Roth
Frank (MA) McCrery Weldon (PA)
0 1620
Mr. MOLLOHAN changed his vote

from *“‘yea’ to ‘‘nay.”

Mr. RAHALL changed his vote from
“nay’’ to ‘“‘yea.”

So the resolution was agreed to.

The result of the vote was announced
as above recorded.

A motion to reconsider was
the table.

laid on

PERSONAL EXPLANATION

Mr. BONO. Mr. Speaker, 1 was un-
avoidably detained, and was not able to
vote on rollcall vote 208.

Had | been here, | would have voted
‘“aye’” on rollcall 208, the rule on H.R.
1058, Securities Litigation Reform Act.

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 481

Mr. CALLAHAN. Mr. Speaker, | ask
unanimous consent that my name be
removed as a cosponsor of H.R. 481.

The SPEAKER pro tempore (Mr.
DICKEY). Is there objection to the re-
quest of the gentleman from Alabama?

There was no objection.
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SECURITIES LITIGATION REFORM
ACT

The SPEAKER pro tempore. Pursu-
ant to House Resolution 105 and rule
XXI11, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the consider-
ation of the bill, H.R. 1058.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R. 1058) to
reform Federal securities litigation,
and for other purposes, with Mr. Com-
BEST in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
rule, the bill is considered as having
been read the first time.

Under the rule, the gentleman from
Virginia [Mr. BLILEY] will be recog-
nized for 30 minutes, and the gen-
tleman from Massachusetts [Mr. MAR-
KEY] will be recognized for 30 minutes.

The Chair recognizes the gentleman
from Virginia [Mr. BLILEY].

Mr. BLILEY. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, | rise in support of
H.R. 1058, the Securities Litigation Re-
form Act. A recent survey by the Na-
tional Venture Capital Association
found that 62 percent of responding en-
trepreneurial companies that went
public in 1986 had been sued by 1993.
The survey concluded that, if historical
rates continue, ‘‘unprecedented num-
bers of newly public companies are
likely to be sued in the coming years.”
This is a national tragedy and a situa-
tion the Congress cannot allow to con-
tinue. H.R. 1058 is an important first
step in our continuing review of litiga-
tion reform.

H.R. 1058 is the product of months of
intensive negotiations. | would like to
highlight for the Members of this body
major changes that were made to this
legislation during the committee draft-
ing process.

The entire bill has been modified
where necessary to make clear that re-
strictions on bringing legal actions
based on the antifraud provisions of
section 10 of the Securities Exchange
Act and rule 10b-5 apply only to pri-
vate suits, not to SEC enforcement ac-
tions. The legislation was intended to
curb strike suits, not SEC enforcement
actions, and that is now what it does.

Similarly, the bill has been modified
to apply only to implied actions under
section 10b, and does not override other
sections of the securities laws that pro-
vide their own express causes of action.
Strike suits are almost always brought
under section 10, and actions based on
other sections of the securities laws
have not been a problem.

The intentional fraud-only standard
of H.R. 10 has been modified. H.R. 1058
provides for actions based on misrepre-
sentations or omissions done reck-
lessly, but a defendant found reckless
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can only be held for the proportionate
share of his liability. The definition of
recklessness is based, in part, on lan-
guage taken from the leading case in
this area. Intentional fraud will still
bring joint and several liability, as
well it should. Anyone who inten-
tionally breaks the law should know
that he will be responsible for all dam-
ages that flow from his actions.

The bill preserves the principle of
“fraud on the market” by removing
the obligation in H.R. 10 to prove reli-
ance in each instance of misrepresenta-
tion. Existing case law allowing plain-
tiffs to meet their obligation of show-
ing reliance by relying on the market
price will be codified for the first time.
Members who seek to apply fraud on
the market to all securities and not
just those with liguid markets do not
understand the legal principle and eco-
nomic theories that underly the legis-
lation.

The provision governing fee shifting,
“Loser Pays,” has been modified sig-
nificantly under the terms of H.R. 1058.
The prevailing party can recover his
costs only if he can prove that the los-
ing party’s case was without substan-
tial merit, and that imposing those
costs on the loser will not be unjust to
either side. This entire provision ap-
plies to judgments; if a case is settled,
it does not apply.

One thing has not changed. H.R. 1058
addresses the same issue as H.R. 10 did,
that is, the crying need to reform the
process by which securities class ac-
tions are litigated. H.R. 1058 is a refine-
ment of H.R. 10, brought about by de-
bate and consultation between many
Members on both sides of the aisle. |
urge its support by all Members of the
House.

Mr. Chairman, | reserve the balance
of my time.

Mr. MARKEY. Mr. Chairman, | yield
myself 6 minutes.

Mr. Chairman, what | would like to
do to help all those who are trying to
decide how they are going to vote here
today is to perhaps assist them by ap-
plying a multiple choice test, so that
people can choose themselves, as we go
through the test, which they think
would be the correct answer.

Let me begin by asking which one of
these four categories would be hurt by
H.R. 1058: A, insider traders; B, fraudu-
lent derivative brokers; C, wrongdoer
accountants; or D, fraud victims.

The correct answer there is D, fraud
victims would in fact be harmed, be-
cause it is going to essentially cripple
the ability of private fraud actions to
be brought by individual investors who
have in fact had their life savings
ripped off by investors, by companies
that have misled them in their invest-
ment strategy.

Next question: out of the 235,000 suits
filed in 1994, how many were securities
fraud cases in this country: A, 31,800
out of the 235,000; B, 9,500; C, 18,670; D,
290, 290 out of the 235,000 cases. The cor-
rect answer is 290 cases in the securi-
ties fraud area.
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The next question, by what percent-
age have securities fraud class actions
increased over the last 20 years in our
country: A, a 150-percent increase; B, a
100-percent increase; C, a 50-percent in-
crease; D, minus 4.3-percent. The cor-
rect answer is D, a 4.3-percent decrease
in securities fraud actions brought over
the last 20 years.
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Next question, just trying to be help-
ful:

Out of the 14,000 public companies,
how many were sued each year on aver-
age in securities fraud class actions
over the last several years?

A. 7,000 public companies sued each

year.
B. 3,500 public companies sued each
year.
C. 1,400 companies in America sued
each year.

D. 125 companies sued for fraud each
year in the United States.

The correct answer, D, only 125 com-
panies are sued each year in the United
States for securities fraud.

Next question:

Which is H.R. 1058’s solution to the
derivatives crisis facing dozens of mu-
nicipalities and other counties in the
United States?

A. Improve the supervision and regu-
lation of derivatives dealers.

B. Strengthen fraud liability.

C. Increase customer protections.

D. Make it virtually impossible for
victims to recover their losses from
fraudulent brokers.

The answer, D, make it impossible
for all intents and purposes for there to
be a recovery when individuals have
been injured.

Next question:

Which one do the English not like?

A. Tea.

B. Soccer.

C. Fish and chips.

D. The English rule.

The correct answer is the English
rule. they do not like the English rule
in England.

Economist, the leading conservative
periodical in that country, last month
editorialized against the English rule
arguing that the American rule is a
better rule if ordinary individuals are
to be compensated for harm which has
befallen them because of fraudulent ac-
tivity in the financial marketplace.

Next question:

Which is not a defense to securities
fraud under H.R. 1058?

A. The plaintiff did not plead specific
facts of my state of mind.

B. The plaintiff did not read on line
12 of page 68 of the prospectus where |
made my fraudulent misrepresenta-
tion.

C. Sorry, | forgot the truth.

D. None of the above.

The answer, D.

H.R. 1058 requires plaintiff’s com-
plaints to make specific allegations
which, if true, would be sufficient to
establish scienter as to each defendant
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at the time the alleged violation oc-
curred. In addition, it is expressly
made insufficient for this purpose to
plead the mere presence of facts incon-
sistent with a statement or omission
alleged to have been misleading.

Next question:

How much will H.R. 1058 reduce the
Federal budget?

A. By $100 million.

B. By $50 million.

C. By zero.

D. It will increase it by up to $250
million over the next 5 years.

The answer, D, it will increase the
Federal deficit by $250 million accord-
ing to the Congressional Budget Office
because of the needed additional en-
forcement by the Securities and Ex-
change Commission out in the finan-
cial marketplace.

Finally, under H.R. 1058, who will pay
fraud victims the share of the damages
caused by the primary wrongdoer who
is in jail or bankrupt?

A. The reckless wrongdoers who par-
ticipated in the fraud.

B. Aiders and abetters in the fraud
who helped to make it possible.

C. The accountants who claim they
forgot to disclose the fraud.

D. Nobody.

The answer is, D, nobody else would
have to pay if somebody lost their life’s
fortune after being misled into a ter-
rible investment with information
which was completely and totally erro-
neous.

That is the problem we have with
this bill. We hope that as we move into
the specific amendments that those
who are concerned about integrity and
honesty in the financial marketplace
will support some of the amendments
we have to improve the bill.

Mr. BLILEY. Mr. Chairman, for pur-
poses of debate only, | yield 5 minutes
to the gentleman from Texas [Mr.
FIELDS], chairman of the Subcommit-
tee on Telecommunications and Fi-
nance.

(Mr. FIELDS of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. FIELDS of Texas. Mr. Chairman,
I begin with a quiz of my own.

Were the remarks of my friend:

A. Inaccurate.

B. Misleading.

C. Entertaining.

D. Good-natured.

I think the answer is “all of the
above,” and we are going to have plen-
ty of time to debate this.

I rise in support of H.R. 1058, the Se-
curities Litigation Reform Act. This
legislation revolutionizes the standard
by which all disputes under securities
laws will be litigated.

For example, the Securities Litiga-
tion Reform Act will introduce the
concept of proportional liability into
the Federal securities laws for the first
time. A defendant may be liable for
joint and several damages only if found
to have acted knowingly. Defendants
found liable for recklessness will be
held proportionately liable. A person
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will be liable for all the damages he
causes but only the damages that per-
son causes. The concept is common
sense and so simple one must wonder
why it was not adopted long ago.

Arguably, the adoption of propor-
tional liability alone is the most sig-
nificant development in private securi-
ties litigation in the 61 years since the
Federal securities laws were passed.
This provision alone will go a long way
toward eliminating strike suits, in that
deep-pocket defendants will no longer
be subject to the same coercive pres-
sure to settle. By the adoption of this
provision, we will eliminate the abuses
of the current system that amount to a
socialization of the risk. More impor-
tantly, Congress should do everything
it can to ensure that the constitutional
right of wrongly accused defendants,
yes, even corporate defendants, to have
an opportunity to defend themselves in
court is protected. The costs of defend-
ing frivolous lawsuits today prevents
that from happening. Proportional li-
ability is a reform that will help ac-
complish this objective.

It is impossible to review the impact
of spurious litigation and the abuses
possible within the current securities
class action system and not realize how
important this bill is for the economic
welfare of our country.

Critics of this legislation will tell us
that private securities litigation is a
critical addition to an effective en-
forcement program at the Securities
and Exchange Commission. We agree,
but surely frivolous lawsuits are not a
necessary part of the Securities and
Exchange Commission enforcement
mechanism. Lawsuits brought solely
for the purpose of coercing settlements
out of deep-pocket defendants have no
place in our law enforcement mecha-
nism.

The frightening implication of the
arguments of opponents of litigation
reform is that everything is just fine
the way it is. They see strike suit law-
yers bringing lawsuits as a regulatory
device that should be encouraged to
promote market efficiency. We on this
side of the aisle could not disagree
more. We believe the only justifiable
purpose for a lawsuit is to recover dam-
ages for people who have been injured.
Academic studies of class action strike
suits, however, show that even success-
ful plaintiff shareholders recover just
pennies on the dollar. The lawyers
without clients who bring these suits
take home millions of dollars in fees.
Strike suits do not contribute to mar-
ket efficiency. They contribute to af-
fluent lifestyles of strike suit lawyers.

H.R. 1058 is dramatic, it is revolu-
tionary legislation because that is
what is necessary. The old ways of
doing things are just not working. The
bill provides that the losing party, his
attorney or both will pay the prevail-
ing party’s legal fees if a court enters
a final judgment against them. The
court has discretion not to award fees
if the losing party establishes that its
position was substantially justified.
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The court will require the attorney,
the class, or both to post security for
costs to ensure that funds are available
to pay the legal fees if they are award-
ed. This section represents a com-
promise from the original *“‘loser pays.”’
It will be a powerful deterrent to the
filing of frivolous suits. It will also en-
sure that successful plaintiffs receive a
full recovery of their damages and that
successful defendants do not suffer in-
jury from having been wrongly ac-
cused.

Some provisions in this legislation
are not revolutionary but just good
public policy. For the first time in the
securities laws, a standard for reckless
conduct is defined. Similarly for the
first time the Federal securities laws
have been modified to specifically
allow proving reliance by demonstrat-
ing a fraud on the market, that that
has occurred. Finally, the bill creates a
safe harbor for forward looking state-
ments issued by companies so that
they need not fear litigation if projec-
tions they make in good faith do not
turn out as expected.

H.R. 1058 is a breakthrough piece of
legislation. | urge the support of all my
colleagues.

Mr. MARKEY. Mr. Chairman, | yield
5 minutes to the gentleman from Lou-
isiana [Mr. TAUZIN].

(Mr. TAUZIN asked and was given
permission to revise and extend his re-
marks.)

Mr. TAUZIN. Mr. Chairman, a good
legal system is not one that is meas-
ured by the number of lawsuits that
are filed. It is not one measured by the
length of those lawsuits, about how
many judgments are rendered. Quite
the contrary. A good legal system is
one that deters bad behavior and,
therefore, leads to fewer lawsuits. It is
one in fact that encourages settle-
ments of merited cases rather than the
massive settlement of all cases regard-
less of merits.

On that test, this legal system we are
trying to reform today is a rotten one.
The gentleman from Massachusetts has
told you that there were only a few
cases filed. Let me give Members the
facts.

In 1993, there were 723 of these cases
pending, more than any other year ex-
cept 1974. In fact, in the last 4 years,
from 1990 to 1993, there have been 1,180
of these cases filed and that is almost
equal to the number filed in the 10 pre-
vious years. Many more lawsuits.
While Federal lawsuits are generally
declining by 30 percent, these lawsuits
are up by 10 percent.

Second, these lawsuits are not sail-
boats sailing on the ocean of litigation.
These are massive carriers, massive
lawsuits. The 723 cases pending today
estimated request $28.9 billion in dam-
ages. These are huge lawsuits that clog
up the system and that send a message
out to everybody across America that
the lawsuits are waiting for you the
first time your stock prices drop.

The ripple effect of these lawsuits is
massive. To businesses sued and those
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not sued, the message is simple: “Don’t
tell investors anything about your
company because anything you say
will be held against you in a lawsuit
filed by lawyers who xerox the claims,
appoint their own clients and get a
lawsuit going worth billions of dollars
in which most of the parties end up set-
tling at 10 cents on the dollar.”

Let me ask Members something:
When 93 percent of these cases never
reach a jury, when most of them are
settled for 10 cents on the dollar, do
you not get the impression | get, that
this is a system where merit does not
matter, everybody settles all the time?

Why? Because these are massive law-
suits and merit does not count. The li-
ability is so huge, the shotgun effect of
the lawsuit against all parties is so
dramatic, the damages claimed is so
huge that the temptation is to get out
of it as fast as you can, 10 cents on the
dollar, take care of the lawyer, do not
worry about the stockholders, is the
way this system works.

This is a bad legal system. And when
we are told, as we are told, that only 6
cents on the dollar ends up being recov-
ered for stockholders under this sys-
tem, you and | ought to be deeply con-
cerned about it. It means that real
fraud is not being prosecuted. It means
that meritless cases are filed and
stockholders get nothing, but a few big
law firms in America are doing quite
well.

When you have that kind of a system
where merit does not matter, where
lawsuits are filed on a Xerox machine,
where one lawyer in California says, “I
have the best law practice in America,
I have no clients,”” he just names who-
ever he wants to represent the class
and files a lawsuit.

When you have professional plaintiffs
appearing time after time on these law-
suits and bounties, legal bounties paid
in order to get these lawsuits going,
when you have got that kind of a sys-
tem, is not time to reform it?

For 4 years now, | have been asking
this Congress to do that and | am de-
lighted today we will have that chance.
As we debate amendments over the
next 8 hours, let me tell Members that
we have tried to accommodate con-
cerns. We have tried to bring this bill
this year as close as we can to the
Dodd-Domenici bill of last year and to
the Tauzin bill of last year that got 182
cosponsors, 67 Democrats to cosponsor
it.

We will see when this debate is over
an awful lot of Members on both sides
of this aisle voting for this measure.
We will improve it in the process in the
next 8 hours. It will be a better bill,
closer to the bill that we offered last
year and the year before. | am proud to
tell Members the coalition that | have
been working with has endorsed this
bill and the effort to improve it is still
on this floor. We will join with many
other Democrats in a bipartisan effort
to improve this section of the law.

When we are through, we are going to
have a statute that discourages fraud
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because it counts on real merited cases
to be filed, and it counts on them to be
brought to fruition and the guilty par-
ties punished. It will be a system that
discourages frivolous, shakedown
strike lawsuits that benefit no one in
this country except the few law firms
who make a havoc of our legal system
and a ton of money over it.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 7 minutes to the gentleman
from California [Mr. Cox], one of the
principal authors of the legislation.

Mr. COX of California. Mr. Chairman,
it is frequently said that lawyers are
turning America into a nation of vic-
tims. Thanks to the trial bar which
makes its living fanning these flames,
not only real injuries but every imag-
inable harm is now compensable in
court, except one; the one category of
injury for which there is seemingly no
recompense is injury inflicted by law-
yers themselves.

What is the remedy for the ruinous
economic losses, the delays, and the
sheer misery caused by the fraudulent
abuse of our laws, in particular of our
securities laws? The answer is none.
None. Fraudulent securities litigation
may be the most egregious instance of
this cure today. It is a legal torture
chamber for plaintiffs and defendants
alike, more suitable to the pages of
Charles Dickens’ “‘Bleak House’ than a
nation dedicated to equal justice under
law.

The current system of private securi-
ties litigations is an outrage and a dis-
grace. It cheats both the victims of
fraud and innocent parties by lavishly
encouraging meritless cases, it has de-
stroyed thousands of jobs, undercut
economic growth and American com-
petitiveness and raised the prices every
American pays for goods and services.

It mocks the many victims of real
fraud who receive pennies on the dollar
while the lawyers take millions. The
only beneficiaries are the lawyers.
Their clients typically get a pittance
for their claims.

Who are the victims of these strike
suits which are brought to generate
settlement value, which are brought in
order to generate a nuisance value so
that the lawyers can be paid simply to
stop their harassment? First and fore-
most, victims of this kind of system
are the victims of real fraud.The cur-
rent system herds them into powerless
classes of plaintiffs who are completely
under the thumb of strike suit lawyers.
The class members do not even have
the chance to participate personally;
oftentimes they are not even identified
until very late in the proceedings.

Earlier today we heard from a com-
pany in Arlington, VA, just across the
river from the Capitol, who spent hun-
dreds of thousands of dollars respond-
ing to one of these strike suits gen-
erated for the purpose of making the
company pay the lawyers to go away.
The class representative that was se-
lected by these lawyers as the most
representative of all of the plaintiffs fi-
nally sent a postcard to the company
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and ended it this way by saying, ‘I did
not know the lawyer was going to do
this; he talked to my wife. He acted
against my wishes. | was in the hos-
pital at the time. | like your com-
pany.”

That is the degree to which class ac-
tion lawyers are able to control this
kind of litigation. The lead plaintiffs
who supposedly represent the victims’
interests are not average investors. As
often as not the so-called lead plain-
tiffs are virtually employees of the
counsel. As one of the leading attor-
neys in this area once put it, and as the
gentleman from Louisiana [Mr. TAuU-
ZIN] so eloquently reminded us, he said,
“l have the greatest practice of law in
the world. | have no clients.”” That is
the way class action securities strike
suit lawyers view their opportunity to
harass ordinary investors.

The same stable of tame lead plain-
tiffs appears in case after case. That is
why our bill puts a limit on the num-
ber of suits that professional plaintiffs
can bring to five in every 3 years.

How bad is this problem? Harry
Lewis has appeared as lead plaintiff in
an estimated 300 to 400 lawsuits. Rod-
ney Shields has been in over 80 cases.
William Weinberger has appeared in 90
cases just since 1990. One court re-
cently called one of these professional
plaintiffs the unluckiest investor in
the world. Obviously, a wry sense of
humor, that judge.

With the lawyers in charge of the
litigation, it is little wonder they man-
age to benefit their own interests at
the expense of their clients. Many re-
cent studies have shown that the cur-
rent system encourages strike suits
lawyers to ignore even overwhelming
cases of fraud. Flagrant cases that
should lead to 100 percent recovery are
instead settled for cents on the dollar
while the lawyers get millions in set-
tlement fees.

Even when the fraud victims get a
full recovery the current winner-loses
system unique to America still ensures
they will never get fully compensated.
Their attorneys’ fees and costs come
right off the top. And because the
plaintiffs’ lawyers, not the victims,
control the litigations, they make sure
those attorneys’ fees are top dollar no
matter how meager their clients’ re-
covery.

The current system ensures that in-
vestors will suffer ever more avoidable
losses in the future. Even good faith
reasonable predictions about the future
events of a company’s prospects are pe-
nalized under the current securities
laws. The threat of lawsuits over so-
called forward looking information,
how is this company going to do in the
future, is so serious that many if not
most CEO’s these days refuse to talk to
the press at all about their company’s
performance and yet that is exactly
the kind of information the market
needs to operate. How a company has
performed in the past is interesting,
but everybody wants to know what is
going to happen from here forward.
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That is the information the market
seeks out. Because the market is after
that information they are now getting
it through the black market and under
the table. We would like to make sure
that it is quality information, that a
reasonable statement made in good
faith should be available and should
come from the source.

Strike suits claim virtually every
American as a victim. Most particu-
larly by this | mean ordinary workers
and consumers all are victims of the
heavy litigations tax levied by strike
suit lawyers. The tens of millions of
dollars siphoned off each year by strike
suits represents thousands of workers
not hired, new products delayed or can-
celed outright and vital research that
will never be done, and price increases
imposed on consumers. This tax will
fall most heavily on high-tech bio-
technology and other growth compa-
nies, the very industry most critical to
American competitiveness.

One out of every four strike suits tar-
gets high-tech companies. High-tech
and biotech companies have paid 40
percent of the costs of strike suit set-
tlements handing out some $440 mil-
lion, however, over the last 2 years
alone.

Strike suits claim a last category of
victims: tens of millions of Americans
who have invested in securities
through their labor union pension
funds, ESOP’s or their individual mu-
tual fund. They suffer twice. They suf-
fer whenever price fluctuation triggers
the suit, and they suffer again through
the costs of litigating and settling the
strike suits that follow.

The current system is not protecting
them; our legislation will.

Mr. MARKEY. Mr. Chairman, | yield
2 minuted to the gentlewoman from
California [Ms. EsHO0O].

Ms. ESHOO. Mr. Chairman, at the
first Committee on Commerce hearing
on this issue | stated that our final ob-
jective must be the Congress must pass
and the President should sign into law
legislation which provides relief from
meritless lawsuits and do it this year.
Let me state the plain facts. Meritless
lawsuits are crippling our high-tech-
nology industry. They cost money,
they cut investment and stifle initia-
tive. They must be stopped.

Twenty-six of the 40 largest high-
tech companies in Silicon Valley have
been sued. In fact | think if you place
them all in the room, all of the players
in Silicon Valley, the only difference
between them is those that have sued
and those that will be.

H.R. 1058 attempts to stop these suits
and | commend my colleagues for
bringing this issue to the floor. We
share the same goal of ending frivolous
lawsuits.

In my view, in the effort to right the
wrongs, many of the reform proposed
by H.R. 1058 go too far. By eliminating
such protections as the recklessness
standard for fraud, this legislation
would strip the ability of shareholders
with legitimate claims, let me under-
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score that again, with
claims to go to court.

Just yesterday the White House
called H.R. 1058 ‘“*manifestly unfair,”
and the chairman of the SEC, Arthur
Levitt, has said the Commission can-
not support the bill. That is why it is
being debated, that is why it has been
brought to the floor, and that is why
there are many key amendments that
will be offered to improve the bill.

So Mr. Chairman, high technology
businesses should not have to wait an-
other year. They need relief now.

Recently 1| introduced legislation,
H.R. 675, along with my colleague, the
gentleman from California, Mr. NORM
MINETA, who is my next-door neighbor
and represents part of the Silicon Val-
ley, which mirrors the broad bipartisan
legislation introduced again this year
by Senators DobD and DoOMENICI. | be-
lieve H.R. 675 will put an end to frivo-
lous suits while protecting investors’
rights. This bill, 1 believe, protects in-
vestors’ rights and is a bill which ulti-
mately | think will break a legislative
stalemate which would only delay pro-
tection for our high technology com-
munity.

We must craft a piece of legislation
that stops the frivolousness and yet
still protects shareholders and inves-
tors, and the bill before us today |
think is a step in the right direction.

In my view, the balance of the work
still remains to be done. As H.R. 1058
advances through the legislative proc-
ess, our objective again must be to end
meritless lawsuits quickly and effi-
ciently and with fairness, and | think
that is an operative word.

Mr. Chairman, my constituents need
and deserve relief, and | look forward
to working on producing that for them.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 2 minutes to the distinguished
gentleman from Ohio [Mr. GILLMOR].

Mr. GILLMOR. Mr. Chairman, |
thank the gentleman for yielding time
to me, and | rise in support of H.R.
1058, the Securities Litigations Reform
Act.

This week we are going to be debat-
ing a number of important legal and
economic issues, and one of the most
critical will be finally addressing the
explosion of abusive and speculative
litigation known as ‘“‘strike suits.”” For
too many years American high tech-
nology and manufacturing companies
have faced the unreasonable risk and
threat of litigation at the cost of high-
er product prices, diminished earnings
shareholder returns, reduced capital in-
vestment, and a less vibrant American
economy.

As a result many people are not will-
ing to serve on the boards of directors
of these companies. Many companies,
even where there is no fraud and no
negligence committed, are faced with
the tremendous cost of litigations. It
also makes companies far less willing
to disclose useful and valuable infor-
mation to the public. Such abuses sim-
ply cannot be allowed to continue un-
checked.

legitimate
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Robert Samuelson, a noted econo-
mist, pointed out the huge increase in
legal costs in our society. Over a 22-
year period legal fees as a percent of
the gross national product increased
nine-tenths of 1 percent to 1.7 percent,
nearly double.

When you consider that 3 or 4 percent
is considered good growth in the econ-
omy, and you drain off 1.7 percent in
nonproductive fees of this sort, it is
clear the tremendous harm that it does
to our economy, the harm it does to
jobs and to the standard of living of the
average working American.

Let me close by quoting from Jim
Kimsey, who represents the American
Electronic Association, before the
Telecommunications Committee.

Of the explosion in securities litigation he
said: “We believe the current securities litiga-
tion system promotes meritless litigation,
shortchanges investors, and costs jobs. It is a
showcase example of the legal system run
awry. It is bad law, bad policy, and bad eco-
nomics.”

Mr. Chairman, the time has come to act and
pass securities reform litigation.

Mr. MARKEY. Mr. Chairman, | yield
5 minutes to the gentleman from
Michigan [Mr. DINGELL] the ranking
minority member of the full commit-
tee.

(Mr. DINGELL asked and was given
permission to revise his remarks.)

Mr. DINGELL. Mr. Chairman, | ask
unanimous consent to use a modest
display.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

There was no objection.

Mr. DINGELL. Mr. Chairman, there
are ways of cleaning up the abuses that
exist with regard to citizens’ suits re-
garding securities. But this legislation
is not the way that it should be done.

My colleagues on the Republican side
would have us believe that the securi-
ties industry and the marketplaces of
this country are some kind of kinder-
garten or perhaps a cloistered nunnery
where nothing that is good for us is
brought out. No, sir, nothing could be
further from the truth. The hard fact
of the matter is this is the place where
rascals and rogues go to plunder the
American people, honest investors who
invest their life savings and that is all.
And this legislation, while it might
correct abuses of which the other side
complains, will also strip law-abiding
citizens of their rights to litigate
where wrongdoing has been done to
them and where their assets have been
stolen by wrongdoing.

0 1700

This is not a handout from the trial
lawyers. This is a prestigious business
publication. It says, ‘““Can you trust
your broker?’’ The answer is you may
be able to, but you may not. It is inside
the publication, and | would commend
it to the reading of my colleagues.

Look at some of the things that have
had happened recently in the securities
industry, and you will understand why
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it is that this is bad legislation: a bil-
lion-dollar collapse of Barings invest-
ment banking firm in England. The
lawsuits against the perpetrators of
that wrongdoing would have probably
been sheltered by this legislation.
Similarly, the $2 billion collapse of Or-
ange County investments that led that
county to declare bankruptcy probably
would be sheltered by this legislation.
Limited partnership fraud so far has
cost Prudential Securities better than
$1 billion. Twelve billion dollars in liti-
gation in a fraud case against Drexel
Burnham Lambert; the case was set-
tled for $3 billion, no shakedown by
trial lawyers, but action by the Federal
Government.

How about the securities fraud and
insider trading scandals perpetrated by
Ivan Boesky, Dennis Levine, Martin
Siegel and others on Wall Street?

What about some other splendid se-
curities frauds which probably would
have been sheltered under this legisla-
tion? Lincoln Savings and Loan, Char-
lie Keating and his cohorts; they sold
worthless bonds to the elderly in bank
lobbies; Washington Public Power Sup-
ply System, a massive default of $10
billion and more in bonds, led to a
class-action lawsuit which resulted in
more than an $800 million settlement,
probably would have been proscribed
under the legislation that we are ad-
dressing. In Salomon Brothers, a group
of elite institutions worked together to
raid government bonds auctions; prob-
ably lawsuits would have been banned
under the legislation we are talking
about. At Miniscribe, the company
shipped bricks in boxes instead of hard
disk drives, or at Phar-Mor, where ex-
ecutives maintained two sets of books
so that as much as $1 billion could be
diverted for personal interests. Those
are some of the better.

But you know that in some 35 other
communities other than Orange Coun-
ty, some publicly supported institu-
tions also reported massive losses in 9
months, these because of exotic deriva-
tives, and it goes on and on, Kemper
Financial Services, which was recently
charged by the SEC with illegally di-
verting stock trades for the benefit of
its own profit-sharing plan. Kemper
settled a similar charge earlier with
the SEC for $10 million. We do not
know how much they are going to
come up with on this one.

The Wall Street Journal reported the
SEC charged more than a dozen indi-
viduals and companies with wireless
cable fraud bulking 3,000 investors out
of $40 million. On February 27, the
Journal and the Times reported Han-
over, Sterling & Co., a brokerage com-
pany, was ordered to cease all oper-
ations. Why? Because thousands of in-
vestors in the 16 stocks to which the
firm was a market-maker suffered mas-
sive losses ranging from 57 percent to
80 percent when the shutdown was re-
ported.

Business Week on February 20 said,
““Can you trust your broker?”” The an-
swer, as | have said, was not reassur-
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ing. It says a rising wave of cynicism,
both inside and outside the industry on
widely accepted ways of doing business
at the largest and most prestigious
firms.

What we are talking about here is
legislation that has been offered by my
Republican colleagues that shelters
wrongdoing. It does not only protect
innocent people against strike suits,
but it requires, for example, that in
pleading, a pleader has to prove what
was going on inside the head and the
mind of the wrongdoer, and the ques-
tion then is, what is the representative
of the hurt litigant? Is it a lawyer? Is
it a psychic or is it a psychiatrist?

This is outrageous legislation and
should be rejected.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 1 minute to the distinguished
gentleman from Colorado [Mr. SCHAE-
FER].

(Mr. SCHAEFER asked and was given
permission to revise and extend his re-
marks.)

Mr. SCHAEFER. Mr. Chairman, I rise
today in support of H.R. 1058, the Secu-
rities Litigation Reform Act.

As a member of the Telecom and Fi-
nance Subcommittee, | have long sup-
ported similar legislation to fix our
broken securities litigation system.
The system is broken for defrauded in-
vestors who recall and recover only a
small amount of their losses when part
of valid cases. The system is broken for
businesses, especially the startup high-
tech firms who rely on capital markets
for financing. And it is broken for the
general public who ultimately must
pay the price of frivolous litigation in
the form of slower economic growth,
fewer jobs, and higher prices.

It is very clear we have a serious
problem. | say to my colleagues, strike
a blow for our small businesses and
startup enterprises. Support H.R. 1058.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 2 minutes to the gentleman
from lowa [Mr. GANSKE].

Mr. GANSKE. Mr. Chairman, |
today in strong support of H.R. 1058.

We must end abuse that is eroding
our legal system. As stated by SEC
Chairman Arthur Levitt, private ac-
tions are intended to compensate de-
frauded investors and deter securities
violations.

If the current system fails to distin-
guish between strong and weak cases,
it serves neither purpose effectively. |
could not agree more.

Unfortunately, this is precisely with
what we are left today, an ineffective
system.

The changes mandated by this legis-
lation would help restore responsibility
and respectability to our corporate sys-
tem. First, the provision that imposes
loser-pays rules when the court deter-
mines the position of the losing party
was not substantially justified are war-
ranted. This would prevent the con-
summate race to the courthouse.
Plaintiffs will have to weigh the merits
of the case before filing suit. Opponents
claim this will have a chilling effect on

rise
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plaintiffs’ right to sue. This is simply
not the case.

The modified loser-pays provision
will only result in fee shifting in cases
that should not have been brought in
the first place. The only thing chilled
by this provision would be meritless
suits which | believe deserve to be put
in the deep freeze.

Second, as for the definition of reck-
lessness, the current law is vague and
uncertain. Parties may engage in near-
ly identical conduct, yet courts reach
completely different results. The
vagueness and uncertainty of the cur-
rent standard has led to a great deal of
inconsistency, confusion, and unfair-
ness in our judicial system.

I think all of us would agree that by
creating consistency we can increase
fairness and decrease the probability of
injustice in our legal system.

In general, most strike suits under
current law do more harm than good.
Reform is needed for two main reasons.
No. 1, proper plaintiffs must have a
place to redress valid grievances.

Mr. MARKEY. Mr. Chairman, | yield
myself 2 minutes.

Mr. Chairman, | would just like to
point out to my colleagues that there
are 435 votes in this House to improve
class action security fraud lawsuits.

We want to stop the race to the
courthouse. We want to sanction law-
yers who bring frivolous cases or bring
them in bad faith.

But what we really hear from the
other side about the virtues that our
antifraud laws bring to our investors
and to our market, we rarely hear
about the need for a balanced approach
to reform. We rarely hear the mention
of the terrible frauds that have oc-
curred over the last 10 years, and we
never hear assurances from the other
side that their legislation will not ad-
versely impact these disastrous situa-
tions like Drexel and Milken and
Boesky and Lincoln Savings and
Keating and Miniscribe and many oth-
ers.

If the legislation brought here today
was meant to shut down these legal
firms that take professional plaintiffs
and terrorize private corporations
across this country, | think we can find
a consensus. The truth of the matter is
though the legislation we are consider-
ing here today shuts down the good
suits, the legitimate suits, the suits
that have to be brought by individuals
in this country against Boesky and
against Milken and against Keating
and against all of those S&L scam art-
ists that were out there in the 1980’s,
the scam artists that resulted in the
U.S. Congress being forced to vote for
100 to 150 billion dollars’ worth of tax-
payer dollars in order to insure that
those who had put their life savings in
the S&L’s and banks across this coun-
try did not in fact face bankruptcy.

Mr. Chairman, | reserve the balance
of my time.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 2 minutes to the gentleman
from Massachusetts [Mr. BLUTE].
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Mr. BLUTE. Mr. Chairman, | thank
the gentleman, the distinguished chair-
man of the subcommittee, who wrote
this legislation.

Mr. Chairman, the engine of eco-
nomic growth in this country is under
assault from some lawyers who give
the term ‘“‘gone fishing’” an entirely
new meaning.

These strike-suit lawyers are trolling
for easy money won from vulnerable
companies whose only crime is being
subject to a volatile market.

Entrepreneurial high-tech companies
in my State such as EMC Corp. based
in my district are being hit with strike
suits which seek damages for loss in
stock value. This is a company that
has created thousands of jobs in the
State of Massachusetts. Since going
public in 1986, it has been the subject of
two such suits. One was filed less than
24 hours after the company disclosed
quarterly earnings lower than the pre-
vious quarter.

This kind of situation is not unusual.
Hundreds of suits are filed by lawyers
and professional plaintiffs who prey on
small high-tech firms because their
stocks tend to be more volatile and
they are more inclined to settle.

In fact, between 1989 and 1993, 61 per-
cent of all strike suits were brought
against companies with less than $500
million in annual sales, and 33 percent
against companies with less than $100
million in sales.

Mr. Speaker, the problem is critical,
because these high-tech companies are
the job-creating innovators, where
many of our cutting-edge products
originate. These are companies that
are leading our export efforts in our
economy. Biotechnology companies in
my district are developing treatments
for cancer and AIDS. These kinds of
strike suits are jeopardizing the devel-
opment of those life-saving products by
holding these companies hostage.

These companies are forced to divert
resources, energy, talent, and money to
fighting these unwarranted strike
suits.

Mr. Chairman, | urge my colleagues
to support this bill, and let us have a
strong growth export economy.

Mr. MARKEY. Mr. Chairman, | yield
4 minutes to the gentleman from
Michigan [Mr. CoNYERS], the ranking
minority member of the Committee on
the Judiciary.

Mr. CONYERS. Mr. Chairman, |
thank the gentleman from Massachu-
setts for yielding to me and commend
him on the excellent job that he has
done today and through the years on
this very important subject.

Ladies and gentlemen, the commit-
tee report explaining why this legisla-
tion is needed talks about the typical
case of high-growth, high-technology
stock which experiences a sudden
change in price, thereby giving rise to
securities lawsuits and a claim for
damages by shareholders.

But that is not the type of lawsuit
that would be affected by the one Killer
amendment by the gentleman from
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California who will offer it very soon in
this debate. By blocking all possibility
of civil RICO lawsuits for securities
fraud, the Cox amendment would in-
credibly harm plantiffs such as the el-
derly bondholders who were cheated
out of their life’s savings by Charles
Keating in the Lincoln Savings and
Loan debacle. It would deny any effec-
tive remedy for the thousands of de-
positors of the Bank of Credit and
Commerce International, the notorious
BCCI, which regulators from 62 coun-
tries united to shut down because of
the bank’s fraudulent practices.

Why an amendment of such a broad
sweep that it would prevent lawsuits
against some of the biggest white-col-
lar criminals in the Nation’s history,
even though the sponsors of the amend-
ment may not have intended such a re-
sult? The answer is this amendment
was hastily put together without the
benefit of any hearings or debate in
any committee or the possibility of a
markup where there could have been
important improvements, and now
within an 8-hour ambit, we are asked
to consider the revocation of the great-
est single crime-fighting bill provision,
RICO, on the law books today.
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It is a shame for what is going on
now.

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. CONYERS. 1 yield to the gen-
tleman from California [Mr. Cox], who
is a member of the Committee on the
Judiciary, by the way.

Mr. COX of California. Mr. Chairman,
| point out that the RICO amendment,
which the gentleman is accurate in
stating that | will soon offer, was in
fact inadvertently left out of the bill
when we combined the Commerce and
Judiciary portions. It was in the origi-
nal bill introduced on January 4, also
in the original bill of last year and in-
troduced and made public as part of the
Contract With America in October. It
has always been in the bill.

Mr. CONYERS. Well, may 1| just re-
spond to the gentleman? Could we in-
advertently leave it out when there
were no hearings on it? It was men-
tioned in the bill, but there were a lot
of things mentioned in the bill. On this
pretext, anything that was not put in
the bill could have been accidentally
left out.

The problem that we have is that the
gentleman’s amendment is asking the
Congress in broad daylight to believe
that the biggest amendment for fight-
ing civil fraud that has ever been put
on the books was accidentally left out.
| guess we accidentally did not have
any hearings. | guess there acciden-
tally were not any witnesses. | guess
this was all an accident that needs to
be corrected right now.

If it was an accident, let us go back
and do it correctly. The provision of
this amendment is broader than any
attempt at a modification of RICO, and
the gentleman knows it.
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Mr. FIELDS of Texas. Mr. Chairman,
I yield 3 minutes to the gentleman
from Oklahoma [Mr. COBURN].

Mr. COBURN. | thank the gentleman
for yielding to me.

Mr. Chairman, something | learned a
long time ago from my father that |
think would do us all well and that is
his definition of a good lawyer. And a
good lawyer is somebody who solves
problems rather than creates them.

The legislation that we are consider-
ing has in fact addressed an issue be-
fore us that is causing and wreaking
havoc with a large number of Ameri-
ca’s most consistent job-providing in-
dustries.

I believe the American people are
sick and tired of those who feed off of
our system and weaken American com-
petitiveness. They are sick of the un-
scrupulous few who make a mockery of
our concept of justice by exploiting the
legal system for their own personal
gain.

Mr. Chairman, a glitch in the Securi-
ties and Exchange Act of 1934, called
rule 10 B-5, created a new group of
parasites known as professional plain-
tiffs. These professional plaintiffs are
recruited by those who figured out how
to exploit our judicial system by filing
frivolous lawsuits.

Currently, exploitation of rule 10 B-5
allows these clever few to sue compa-
nies through the use of professional
plaintiffs for fraud whenever the price
of a stock drops. These professional
plaintiffs, or parasites, if you will, who
hold only a tiny share of stock, launch
fishing expeditions and rack up for-
midable discovery fees to force the de-
fendants to settle out of court rather
than to pay the costs of defending
themselves. The result has been a
threefold explosion of securities fraud
suits over the last 5 years. One out of
every eight companies on the New
York Stock Exchange has been hit
with this type of suit. | believe Ameri-
ca’s economic growth is stifled by such
a perversion of our legal system by a
small handful of lawyers that file the
lion’s share of suits, hitting one in
every four high-technology firms in our
country today. Just nine law firms in
this country have accounted for two-
thirds of the 1,400 class suits filed be-
tween 1988 and 1993.

The threat that exploitation of rule
10 B-5 poses to our time, our peace of
mind, and our pocketbooks, the pock-
etbooks of the average American, is
immoral and should be illegal.

I am supporting the Securities Re-
form Act because it will free American
Businesses from the ever-present
threat of baseless and expensive law-
suits. This bill will deter the practice
of frivolous lawsuits that serve only to
line the pockets of those who rob our
corporations of investment capital and
rob them of the resource for competi-
tive research and development and ul-
timately rob us of an increased stand-
ard of living and high-wage jobs.

| therefore urge passage of H.R. 1058.
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Mr. MARKEY. Mr. Chairman, | yield
2 minutes to the gentleman from Penn-
sylvania [Mr. KLINK].

Mr. KLINK. | thank the gentleman
for yielding this time to me.

You know, proponents of this so-
called securities litigation reform are
arguing that private securities and
class action suits are making it vir-
tually impossible for public companies
to raise capital and are preventing
these companies from going public.

But they will tell you only anecdotes
about their friends in big business who
would prefer not to be sued because
they really cannot rely on the facts.
The facts will show that our markets
have been tremendously successful in
raising capital for public companies.
Every important statistical measure of
the success of our securities markets,
the number and proceeds of initial pub-
lic offerings, the volume and value of
common stock offerings, the volume of
trading, have been at all-time highs.
The number of initial public security
offerings has risen 9,000 percent in the
last 20 years while the proceeds raised
have skyrocketed 38,000 percent.

The staff report of the Senate Sub-
committee on Securities has found
that, ““Despite the claims by critics
that securities litigation is hampering
capital formation, initial public offer-
ings have proceeded at a record pace in
recent years.”’

We all know that recently the Dow-
Jones Industrial Averages surpassed
the 4,000 mark, which is an all-time
high. That has to make us all wonder
how can it be that there is such a seri-
ous problem from the roughly 300 fraud
class action cases filed each year.

In light of the facts, claims by com-
panies that they are afraid to go public
to raise capital because of fear of liti-
gation are nothing but really self-serv-
ing nonsense. If they are really are so
concerned about litigation, they would
not be restricting the minuscule num-
ber of private securities fraud class ac-
tions, they would be restricting the
huge and increasing numbers of busi-
ness-versus-business suits.

As the Rand Corp.’s recent study of
the litigation patterns of Fortune 1,000
companies demonstrates, by far, is that
you are seeing many more firms that
are suing other firms. As the Wall
Street Journal, in an article of Decem-
ber 3, 1993, entitled ‘‘Suits by Firms
Exceed Those by Individuals,”” noted,
“Businesses may be their own worst
enemies when it comes to the so-called
litigation explosion.”

So why is it that proponents are
seeking to limit only private actions
and not business suits?

Mr. FIELDS of Texas. Mr. Chairman,
I yield 2 minutes to our good friend on
the other side of the aisle, the gen-
tleman from Virginia [Mr. MORAN].

Mr. MORAN. | thank the gentleman
for yielding this time to me.

Mr. Chairman, | do not know if there
are others of my colleagues who have
been stockbrokers at some time in
their life, but | was for 10 years. | have
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watched what has happened in the se-
curities marketplace. The gentleman
from Michigan [Mr. DINGELL] is abso-

lutely right: There are corporate
abuses.
Mr. KLINK, the gentleman from

Pennsylvania, is also correct that the
securities market itself is doing quite
well.

But the fact remains that there is an
abuse within this industry that does
need to be corrected. And it is focused
primarily on those firms that provide
the highest rate of growth to our econ-
omy, those firms that take the great-
est risks, in the area of high-tech-
nology.

Legent Corp., in Herndon, VA, now in
Vienna, actually, they had a slight
change in their earnings expectation,
the stock dropped. Immediately they
were hit with one of those strike law-
suits. They required 200,000 pages of
documentation, many, many days of
very valuable employee time was
spent, and they wound up settling for
$2 million in legal fees even though it
was acknowledged it was a frivolous
lawsuit.

Metrix Corp., same thing happened; A
small reduction in their earnings ex-
pectation, the stocks began to drop,
and they got hit with a strike lawsuit.
They had to produce 50,000 documents,
200,000 electronic messages to the
plaintiffs’ lawyers, 20 employees had to
spend full time on this. They wound up
settling for $975,000.

Mr. Chairman, | want you to recog-
nize this: The investors, the sharehold-
ers got $400 or less. The lawyer got
$330,000. That is what this is all about.
They are fishing expeditions for law-
yers who have found a way to abuse the
system. It should not be tolerated in
the courts and it should not be toler-
ated in the Congress.

Mr. MARKEY. Mr. Chairman, | yield
1 minute to the gentleman from Texas
[Mr. BRYANT].

Mr. BRYANT of Texas. | thank the
gentleman for yielding this time to me.

Mr. Chairman, | was inspired after
hearing my friend, the gentleman from
Virginia [Mr. MoRAN], for whom | have
great respect, enormous respect. After
I heard him speak, | want to say that
he voices the sentiments by many of us
on this side that we ought to make
some modifications that deal with the
real problems.

But the bill we have before us today
is one of a long line of measures that
are so extreme, that go so far and that
are so, in many respects, absurd as to,
I think, astonish anyone who is an ob-
server or a participant in the system of
jurisprudence in America today.

If the problem was as it has been de-
scribed by the majority, surely the Se-
curities and Exchange Commission
would have been here saying so. But
they came before the committee and
did not say that this bill was the solu-
tion.

The gentleman from Virginia, [Mr.
MORAN] quoted anecdotes. There are
many anecdotes; some of them are
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right on point. But when you get to
anecdotes and you look at them care-
fully, you begin to find that the point
one wishes to make by using anecdotes
begins to fall apart.

Mr. FIELDS of Texas. Mr. Chairman,
I yield 1 minute to the gentleman from
New York State [Mr. PAXON].

Mr. PAXON. I thank the gentleman
for yielding this time to me.

Mr. Chairman, | rise in strong sup-
port of H.R. 1058. This needed legisla-
tion strikes at the very heart of the se-
rious problem, the strike suits and abu-
sive litigation.

As we have heard from previous
speakers, our capital markets are the
envy of the world, but that position is
being seriously threatened. It is threat-
ened by a privileged few, a group of
people who are not injured in any way,
but have found a system for legal ex-
tortion, a system where all you need is
to read stock quotes for a falling stock
and pair it up with a data base, and
there is a comprehensive list of ready
plaintiffs.

Mr. Chairman, for far too long this
has been going on. It is time to stop it
and for Congress to approve this impor-
tant legislation.

I believe it is a balanced approach
that will benefit all Americans.

It will not eliminate the ability of in-
jured Americans to bring claims, but it
will stop get-rich attorneys from filing
spurious claims against companies.

I am proud of our Committee on
Commerce, the work product they have
put forth, and particularly the work of
the gentleman from California, Mr.
Cox, the gentleman from Texas, Mr.
FIELDS, and the gentleman from Vir-
ginia, Chairman BLILEY.

Mr. MARKEY. Mr. Chairman, | yield
myself the 2 minutes to conclude.

Mr. Chairman, the cover of News-
Week just out tells the story: ‘“The boy
who lost a billion dollars, Nick Leeson,
the 28-year-old trader who bankrupted
England’s oldest investment firm.””

Now, Nick Leeson is an interesting
case. It is not directly on point here,
except to the extent to which there are
Nick Leesons out there and they do
prey upon innocent investors, they do
engage in practices that risk the life
savings of individuals who believe that
the holding out, the representation
made by the S&L, is in fact accurate.

Now, with the Dow-Jones Industrial
Average rising to 4,000 this week, there
is unprecedented confidence in the
American marketplace, that it is hon-
est and efficient, but honest above all.

That is what our American laws have
given assurances to the rest of the
world over the last 60 years. If you go
to Singapore, if you go to England, if
you go to any other place in the world,
you go to a country that has lower
standards than our country. It is this
system of laws which we have put in
place which has given the reason for in-
dividual investors to look at the thou-
sands of companies which we have,
take their savings and put them into
these companies that have allowed our
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Dow-Jones Industrial Average to rise
to 4,000. That is what we should be ex-
tremely cautious about as we deal with
this issue here today.

Our system works. If we want to deal
with rogue lawyers, if we want to deal
with frivolous law cases let us deal
with them, but let us not also kid our-
selves, there are many here who are in-
terested in ensuring that the legiti-
mate cases that have to be brought to
protect the public are also excluded as
well.

Mr. FIELDS of Texas. Mr. Chairman,
1 yield myself the remaining minute.
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Mr. Chairman, some of the examples
we have heard from the other side of
the aisle, Milken, Keating, Leeson,
they all share something important.
Each of these acted with intent. Each
of these acted with the intent to de-
fraud.

The legislation that we are consider-
ing today would not affect shareholder
actions against those people or people
like them in the future. Those people
would be jointly and severally liable.
That has not changed in our legisla-
tion, and, Mr. Chairman, | think that
is a compelling point in ending this de-
bate.

Mr. HASTINGS of Florida. Mr. Chairman,
while H.R. 10 is called the Common Sense
Legal Reform Act, the more accurate title
would be the Citizens’ Rights Reduction Act.
For more than 200 years, the citizens of the
United States have possessed the right by
their own States to hold wrongdoers account-
able. Under H.R. 10, such rights would be
taken away from the citizens of the States.
With an apparent Congress-knows-best atti-
tude, the proponents of this bill want to take
away the rights of ordinary Americans to hold
wrongdoers accountable and to seek fair and
just compensation when they are wronged.
This bill is wrong.

Mr. HASTERT. Mr. Chairman, | rise in sup-
port of H.R. 1058, the Securities Litigation Re-
form Act, a bill that will discourage meritless
suits.

There is a securities litigation explosion in
this country. In 1993 we saw the highest num-
ber of pending cases in any year for which
data are available except 1974. Since 1990,
filings have increased dramatically. The num-
ber of cases filed in the 4 years from 1990 to
1993 nearly equals the number filed in the
previous 10 years combined.

Some argue that H.R. 1058 will hurt inves-
tors, but just the opposite is true. The current
litigation explosion punishes investors because
companies increasingly fear so called strike
suits which are filed each time their stock fluc-
tuates. Thus, companies reveal less and less
information to investors that could be used
against them in the future. Clearly, investors
lose when they do not have access to infor-
mation when making decisions about where to
place their life savings.

Investors are also hurt under current law be-
cause they, in reality, are the ones who pay
the costs when a company has to go to court
to defend itself against a meritless lawsuit.
They also pay the high cost of maintaining in-
surance against these strike suits.

Finally, investors, who have legitimate
claims, receive less money than they deserve
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because it is common practice to simply settle
out of court. Companies settle out of court,
whether or not the suit has merit, because it
costs an average of $692,000 in legal fees
and 1,055 hours of management time to suc-
cessfully defend a strike suit. When meritless
suits can be dismissed, the cases of real fraud
will be brought to court. Then, investors will
get paid the real value of their loss.

That is just not the case today. Today, in-
vestors receive between 6 and 14 cents on
the dollar lost.

Securities litigation reform will reward inves-
tors by removing these punishments. How-
ever, in addition, specific provisions are in-
cluded in the bill to give investors the same
authority over their attorney as other clients, in
other types of litigation, have. The bill provides
for a court-appointed steering committee to
make sure that lawsuits are maintained in the
client's best interest. It also requires settle-
ment offers to disclose the amount paid to
lawyers and class members per share of
stock. These significant changes favor those
investors who have legitimate and important
suits.

But investors are not the only ones pun-
ished by meritless strike suits. High-tech-
nology and high-growth companies are also
punished. One in every eight companies listed
on the New York Stock Exchange is hit with
a strike suit. Even more startling is that one of
every four strike suits targets these high-
growth companies. The average settlement,
which is over $8.6 million, has, in essence,
become a litigation tax on these companies.

Those who have a tangential relationship to
these suits, primarily the accountants who cer-
tify the books, are also punished. The long
arm of the law has sought to include them,
even when there is no fraud on their part, just
because they have deep pockets.

It's time that we reform our judicial system
so that those who commit crimes are the ones
who are punished, not those who abide by the
law. H.R. 1058 will restore integrity to our sys-
tem and | urge my colleagues to join me in
voting to pass this important bill.

The CHAIRMAN. All time for general
debate has expired. Pursuant to the
rule, the bill is considered as having
been read for amendment under the 5-
minute rule.

The text of H.R. 1058 is as follows:

H.R. 1058

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(&) SHORT TITLE.—This Act may be cited as
the ““‘Securities Litigation Reform Act’.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.
Sec. 2. Prevention of lawyer-driven
tion.
(a) Plaintiff steering committees to ensure
client control of lawsuits.
““Sec. 36. Class action steering com-
mittees.
““(a) Class action steering committee.
““(b) Membership of plaintiff steering
committee.
“(c) Functions of plaintiff steering

litiga-

committee.
“(d) Immunity from civil liability;
removal.
‘‘(e) Effect on other law.”
(b) Prohibition on attorneys’ fees paid

from Commission disgorgement
funds.
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Sec. 3. Prevention of abusive practices that
foment litigation.
(a) Additional provisions applicable to pri-
vate actions.
‘“‘Sec. 20B. Procedures
private actions.
“(a) Elimination of bonus payments
to named plaintiffs in class ac-
tions.
Restrictions on
plaintiffs.
““(c) Awards of fees and expenses.
““(d) Prevention of abusive conflicts
of interest.
‘‘(e) Disclosure of settlement terms
to class members.
““(f) Encouragement of finality in set-
tlement discharges.
““(g) Contribution from non-parties in
interests of fairness.
““(h) Defendant’s right to written in-

applicable to

“(b)

professional

terrogatories establishing
scienter.”
(b) Prohibition of referral fees that foment
litigation.
Sec. 4. Prevention of ‘fishing expedition”
lawsuits.

“Sec. 10A. Requirements for securities
fraud actions.

““(a) Scienter.

“(b) Requirement for explicit plead-
ing of scienter.

‘“(c) Dismissal for failure to meet
pleading requirements; stay of
discovery; summary judgment.

““(d) Reliance and causation.

““(e) Allocation of liability.

*“(f) Damages.”’

Establishment of ‘“‘safe harbor” for
predictive Statements.

““Sec. 37. Application of safe harbor for
forward-looking Statements.

‘“(a) Safe harbor defined.

““(b) Automatic protective order stay-
ing discovery; expedited proce-
dure.

“‘(c) Regulatory authority.”

Sec. 6. Rule of construction.

Sec. 7. Effective date.

SEC. 2. PREVENTION OF LAWYER-DRIVEN LITIGA-

TION.

(a) PLAINTIFF STEERING COMMITTEES TO EN-
SURE CLIENT CONTROL OF LAwWsSUITS.—The Se-
curities Exchange Act of 1934 (15 U.S.C. 78a
et seq.) is amended by adding at the end the
following new section:

“SEC. 36. CLASS ACTION STEERING COMMITTEES.

““(a) CLASS ACTION STEERING COMMITTEE.—
In any private action arising under this title
seeking to recover damages on behalf of a
class, the court shall, at the earliest prac-
ticable time, appoint a committee of class
members to direct counsel for the class
(hereafter in this section referred to as the
‘plaintiff steering committee’) and to per-
form such other functions as the court may
specify. Court appointment of a plaintiff
steering committee shall not be subject to
interlocutory review.

““(b) MEMBERSHIP OF PLAINTIFF STEERING
COMMITTEE.—

““(1) QUALIFICATIONS.—

“(A) NuMBER.—A plaintiff steering com-
mittee shall consist of not fewer than 5 class
members, willing to serve, who the court be-
lieves will fairly represent the class.

“(B) OWNERSHIP INTERESTS.—Members of
the plaintiff steering committee shall have
cumulatively held during the class period
not less than—

‘(i) the lesser of 5 percent of the securities
which are the subject matter of the litiga-
tion or $10,000,000 in market value of the se-
curities which are the subject matter of the
litigation; or

Sec. 5.
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“(ii) such smaller percentage or dollar
amount as the court finds appropriate under
the circumstances.

“(2) NAMED PLAINTIFFS.—Class plaintiffs
serving as the representative parties in the
litigation may serve on the plaintiff steering
committee, but shall not comprise a major-
ity of the committee.

““(3) NONCOMPENSATION OF MEMBERS.—Mem-
bers of the plaintiff steering committee shall
serve without compensation, except that any
member may apply to the court for reim-
bursement of reasonable out-of-pocket ex-
penses from any common fund established
for the class.

“(4) MEETINGS.—The plaintiff steering
committee shall conduct its business at one
or more previously scheduled meetings of the
committee, of which prior notice shall have
been given and at which a majority of its
members are present in person or by elec-
tronic communication. The plaintiff steering
committee shall decide all matters within
its authority by a majority vote of all mem-
bers, except that the committee may deter-
mine that decisions other than to accept or
reject a settlement offer or to employ or dis-
miss counsel for the class may be delegated
to one or more members of the committee,
or may be voted upon by committee mem-
bers seriatim, without a meeting.

““(5) RIGHT OF NONMEMBERS TO BE HEARD.—
A class member who is not a member of the
plaintiff steering committee may appear and
be heard by the court on any issue relating
to the organization or actions of the plaintiff
steering committee.

““(c) FUNCTIONS OF PLAINTIFF STEERING
CoMMITTEE.—The authority of the plaintiff
steering committee to direct counsel for the
class shall include all powers normally per-
mitted to an attorney’s client in litigation,
including the authority to retain or dismiss
counsel and to reject offers of settlement,
and the authority to accept an offer of set-
tlement subject to final approval by the
court. Dismissal of counsel other than for
cause shall not limit the ability of counsel to
enforce any contractual fee agreement or to
apply to the court for a fee award from any
common fund established for the class.

“(d) IMMUNITY FROM CIVIL LIABILITY; RE-
MOVAL.—ANy person serving as a member of
a plaintiff steering committee shall be im-
mune from any civil liability for any neg-
ligence in performing such service, but shall
not be immune from liability for intentional
misconduct or from the assessment of costs
pursuant to section 20B(c). The court may
remove a member of a plaintiff steering com-
mittee for good cause shown.

‘“(e) EFFECT ON OTHER LAw.—This section
does not affect any other provision of law
concerning class actions or the authority of
the court to give final approval to any offer
of settlement.””.

(b) PROHIBITION ON ATTORNEYS’ FEES PAID
FROM COMMISSION DISGORGEMENT FUNDS.—
Section 21(d) of the Securities Exchange Act
of 1934 (15 U.S.C. 78u(d)) is amended by add-
ing at the end the following new paragraph:

““(4) PROHIBITION ON ATTORNEYS’ FEES PAID
FROM COMMISSION DISGORGEMENT FUNDS.—
Except as otherwise ordered by the court,
funds disgorged as the result of an action
brought by the Commission, or of any Com-
mission proceeding, shall not be distributed
as payment for attorneys’ fees or expenses
incurred by private parties seeking distribu-
tion of the disgorged funds.”.

SEC. 3. PREVENTION OF ABUSIVE PRACTICES
THAT FOMENT LITIGATION.

(a) ADDITIONAL PROVISIONS APPLICABLE TO
PRIVATE ACTIONS.—The Securities Exchange
Act of 1934 is amended by inserting after sec-
tion 20A (15 U.S.C. 78t-1) the following new
section:
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““PROCEDURES APPLICABLE TO PRIVATE ACTIONS

““SEC. 20B. (a) ELIMINATION OF BONUS PAY-
MENTS TO NAMED PLAINTIFFS IN CLASS Ac-
TIONS.—In any private action under this title
that is certified as a class action pursuant to
the Federal Rules of Civil Procedure, the
portion of any final judgment or of any set-
tlement that is awarded to class plaintiffs
serving as the representative parties shall be
equal, on a per share basis, to the portion of
the final judgment or settlement awarded to
all other members of the class. Nothing in
this subsection shall be construed to limit
the award to any representative parties of
actual expenses (including lost wages) relat-
ing to the representation of the class.

““(b) RESTRICTIONS ON PROFESSIONAL PLAIN-
TIFFS.—Except as the court may otherwise
permit for good cause, a person may be a
named plaintiff, or an officer, director, or fi-
duciary of a named plaintiff, in no more than
5 class actions filed during any 3-year period.

“‘(c) AWARDS OF FEES AND EXPENSES.—

““(1) AUTHORITY TO AWARD FEES AND EX-
PENSES.—If the court in any private action
arising under this title enters a final judg-
ment against a party litigant on the basis of
a motion to dismiss, motion for summary
judgment, or a trial on the merits, the court
shall, upon motion by the prevailing party,
determine whether (A) the position of the
losing party was not substantially justified,
(B) imposing fees and expenses on the losing
party or the losing party’s attorney would be
just, and (C) the cost of such fees and ex-
penses to the prevailing party is substan-
tially burdensome or unjust. If the court
makes the determinations described in
clauses (A), (B), and (C), the court shall
award the prevailing party reasonable fees
and other expenses incurred by that party.
The determination of whether the position of
the losing party was substantially justified
shall be made on the basis of the record in
the action for which fees and other expenses
are sought, but the burden of persuasion
shall be on the prevailing party.

““(2) SECURITY FOR PAYMENT OF COSTS IN
CLASS ACTIONS.—In any private action aris-
ing under this title that is certified as a
class action pursuant to the Federal Rules of
Civil Procedure, the court shall require an
undertaking from the attorneys for the
plaintiff class, the plaintiff class, or both, in
such proportions and at such times as the
court determines are just and equitable, for
the payment of the fees and expenses that
may be awarded under paragraph (1).

““(3) APPLICATION FOR FEES.—A party seek-
ing an award of fees and other expenses
shall, within 30 days of a final,
nonappealable judgment in the action, sub-
mit to the court an application for fees and
other expenses that verifies that the party is
entitled to such an award under paragraph
(1) and the amount sought, including an
itemized statement from any attorney or ex-
pert witness representing or appearing on be-
half of the party stating the actual time ex-
pended and the rate at which fees and other
expenses are computed.

‘“(4) ALLOCATION AND SIZE OF AWARD.—The
court, in its discretion, may—

““(A) determine whether the amount to be
awarded pursuant to this section shall be
awarded against the losing party, its attor-
ney, or both; and

““(B) reduce the amount to be awarded pur-
suant to this section, or deny an award, to
the extent that the prevailing party during
the course of the proceedings engaged in con-
duct that unduly and unreasonably pro-
tracted the final resolution of the action.

““(5) AWARDS IN DISCOVERY PROCEEDINGS.—
In adjudicating any motion for an order com-
pelling discovery or any motion for a protec-
tive order made in any private action arising
under this title, the court shall award the
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prevailing party reasonable fees and other
expenses incurred by the party in bringing or
defending against the motion, including rea-
sonable attorneys’ fees, unless the court
finds that special circumstances make an
award unjust.

““(6) RULE OF CONSTRUCTION.—Nothing in
this subsection shall be construed to limit or
impair the discretion of the court to award
costs pursuant to other provisions of law.

“(7) PROTECTION AGAINST ABUSE OF PROC-
ESS.—In any action to which this subsection
applies, a court shall not permit a plaintiff
to withdraw from or voluntarily dismiss
such action if the court determines that such
withdrawal or dismissal is taken for pur-
poses of evasion of the requirements of this
subsection.

““(8) DEFINITIONS.—For purposes of this sub-
section—

“(A) The term ‘fees and other expenses’ in-
cludes the reasonable expenses of expert wit-
nesses, the reasonable cost of any study,
analysis, report, test, or project which is
found by the court to be necessary for the
preparation of the party’s case, and reason-
able attorneys’ fees and expenses. The
amount of fees awarded under this section
shall be based upon prevailing market rates
for the kind and quality of services fur-
nished.

“(B) The term ‘substantially justified’
shall have the same meaning as in section
2412(d)(1) of title 28, United States Code.

““(d) PREVENTION OF ABUSIVE CONFLICTS OF
INTEREST.—INn any private action under this
title pursuant to a complaint seeking dam-
ages on behalf of a class, if the class is rep-
resented by an attorney who directly owns or
otherwise has a beneficial interest in the se-
curities that are the subject of the litiga-
tion, the court shall, on motion by any
party, make a determination of whether
such interest constitutes a conflict of inter-
est sufficient to disqualify the attorney from
representing the class.

““(e) DISCLOSURE OF SETTLEMENT TERMS TO
CLASS MEMBERS.—In any private action
under this title that is certified as a class ac-
tion pursuant to the Federal Rules of Civil
Procedure, any settlement agreement that is
published or otherwise disseminated to the
class shall include the following statements:

‘(1) STATEMENT OF POTENTIAL OUTCOME OF
CASE.—

““(A) AGREEMENT ON AMOUNT OF DAMAGES
AND LIKELIHOOD OF PREVAILING.—If the set-
tling parties agree on the amount of dam-
ages per share that would be recoverable if
the plaintiff prevailed on each claim alleged
under this title and the likelihood that the
plaintiff would prevail—

‘(i) a statement concerning the amount of
such potential damages; and

““(ii) a statement concerning the likelihood
that the plaintiff would prevail on the claims
alleged under this title and a brief expla-
nation of the reasons for that conclusion.

‘‘(B) DISAGREEMENT ON AMOUNT OF DAMAGES
OR LIKELIHOOD OF PREVAILING.—If the parties
do not agree on the amount of damages per
share that would be recoverable if the plain-
tiff prevailed on each claim alleged under
this title or on the likelihood that the plain-
tiff would prevail on those claims, or both, a
statement from each settling party concern-
ing the issue or issues on which the parties
disagree.

“(C) INADMISSIBILITY FOR CERTAIN PUR-
POSES.—Statements made in accordance with
subparagraphs (A) and (B) concerning the
amount of damages and the likelihood of pre-
vailing shall not be admissible for purposes
of any Federal or State judicial action or ad-
ministrative proceeding.

““(2) STATEMENT OF ATTORNEYS' FEES OR
COSTS SOUGHT.—If any of the settling parties
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or their counsel intend to apply to the court
for an award of attorneys’ fees or costs from
any fund established as part of the settle-
ment, a statement indicating which parties
or counsel intend to make such an applica-
tion, the amount of fees and costs that will
be sought (including the amount of such fees
and costs determined on a per-share basis,
together with the amount of the settlement
proposed to be distributed to the parties to
suit, determined on a per-share basis), and a
brief explanation of the basis for the applica-
tion. Such information shall be clearly sum-
marized on the cover page of any notice to a
party of any settlement agreement.

‘“(3) IDENTIFICATION OF LAWYERS' REP-
RESENTATIVES.—The name and address of one
or more representatives of counsel for the
class who will be reasonably available to an-
swer written questions from class members
concerning any matter contained in any no-
tice of settlement published or otherwise dis-
seminated to the class.

““(4) OTHER INFORMATION.—Such other in-
formation as may be required by the court,
or by any plaintiff steering committee ap-
pointed by the court pursuant to section 36.

““(f) ENCOURAGEMENT OF FINALITY IN SET-
TLEMENT DISCHARGES.—

““(1) DISCHARGE.—A defendant who settles
any private action arising under this title at
any time before verdict or judgment shall be
discharged from all claims for contribution
brought by other persons with respect to the
matters that are the subject of such action.
Upon entry of the settlement by the court,
the court shall enter a bar order constituting
the final discharge of all obligations to the
plaintiff of the settling defendant arising out
of the action. The order shall bar all future
claims for contribution or indemnity arising
out of the action—

“(A) by nonsettling persons against the
settling defendant; and

“(B) by the settling defendant against any
nonsettling defendants.

““(2) REDUCTION.—If a person enters into a
settlement with the plaintiff prior to verdict
or judgment, the verdict or judgment shall
be reduced by the greater of—

“(A) an amount that corresponds to the
percentage of responsibility of that person;
or

“(B) the amount paid to the plaintiff by
that person.

““(g) CONTRIBUTION FROM NON-PARTIES IN
INTERESTS OF FAIRNESS.—

““(1) RIGHT OF CONTRIBUTION.—A person who
becomes liable for damages in any private
action under this title (other than an action
under section 9(e) or 18(a)) may recover con-
tribution from any other person who, if
joined in the original suit, would have been
liable for the same damages.

““(2) STATUTE OF LIMITATIONS FOR CONTRIBU-
TION.—Once judgment has been entered in
any such private action determining liabil-
ity, an action for contribution must be
brought not later than 6 months after the
entry of a final, nonappealable judgment in
the action.

““(h) DEFENDANT’S RIGHT TO WRITTEN IN-
TERROGATORIES ESTABLISHING SCIENTER.—IN
any private action under this title in which
the plaintiff may recover money damages,
the court shall, when requested by a defend-
ant, submit to the jury a written interrog-
atory on the issue of each such defendant’s
state of mind at the time the alleged viola-
tion occurred.”.

(b) PROHIBITION OF REFERRAL FEES THAT
FOMENT LITIGATION.—Section 15(c) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
780(c)) is amended by adding at the end the
following new paragraph:

““(8) RECEIPT OF REFERRAL FEES.—No
broker or dealer, or person associated with a
broker or dealer, may solicit or accept remu-
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neration for assisting an attorney in obtain-

ing the representation of any customer in

any private action under this title.”.

SEC. 4. PREVENTION OF “FISHING EXPEDITION”
LAWSUITS.

The Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) is amended by inserting
after section 10 the following new section:
“SEC. 10A. REQUIREMENTS FOR SECURITIES

FRAUD ACTIONS.

““(a) SCIENTER.—

“(1) IN GENERAL.—INn any private action
arising under this title based on a fraudulent
statement, liability may be established only
on proof that—

“(A) the defendant directly or indirectly
made a fraudulent statement;

““(B) the defendant possessed the intention
to deceive, manipulate, or defraud; and

“(C) the defendant made such fraudulent
statement knowingly or recklessly.

““(2) FRAUDULENT STATEMENT.—For pur-
poses of this section, a fraudulent statement
is a statement that contains an untrue state-
ment of a material fact, or omits a material
fact necessary in order to make the state-
ments made, in the light of the cir-
cumstances in which they were made, not
misleading.

““(3) KNOWINGLY.—For purposes of para-
graph (1), a defendant makes a fraudulent
statement knowingly if the defendant knew
that the statement of a material fact was
untrue at the time it was made, or knew that
an omitted fact was necessary in order to
make the statements made, in the light of
the circumstances in which they were made,
not misleading.

““(4) RECKLESSNESS.—For purposes of para-
graph (1), a defendant makes a fraudulent
statement recklessly if the defendant, in
making such statement, is guilty of highly
unreasonable conduct that (A) involves not
merely simple or even gross negligence, but
an extreme departure from standards of ordi-
nary care, and (B) presents a danger of mis-
leading buyers or sellers that was either
known to the defendant or so obvious that
the defendant must have been consciously
aware of it. For example, a defendant who
genuinely forgot to disclose, or to whom dis-
closure did not come to mind, is not reck-
less.

““(b) REQUIREMENT FOR EXPLICIT PLEADING
OF SCIENTER.—In any private action to which
subsection (a) applies, the complaint shall
specify each statement or omission alleged
to have been misleading, and the reasons the
statement or omission was misleading. The
complaint shall also make specific allega-
tions which, if true, would be sufficient to
establish scienter as to each defendant at the
time the alleged violation occurred. It shall
not be sufficient for this purpose to plead the
mere presence of facts inconsistent with a
statement or omission alleged to have been
misleading. If an allegation is made on infor-
mation and belief, the complaint shall set
forth with specificity all information on
which that belief is formed.

‘“(c) DismiISsAL FOR FAILURE To MEET
PLEADING REQUIREMENTS; STAY OF Discov-
ERY; SUMMARY JUDGMENT.—In any private
action to which subsection (a) applies, the
court shall, on the motion of any defendant,
dismiss the complaint if the requirements of
subsection (b) are not met, except that the
court may, in its discretion, permit a single
amended complaint to be filed. During the
pendency of any such motion to dismiss, all
discovery and other proceedings shall be
stayed unless the court finds upon the mo-
tion of any party that particularized discov-
ery is necessary to preserve evidence or to
prevent undue prejudice to that party. If a
complaint satisfies the requirements of sub-
section (b), the plaintiff shall be entitled to
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conduct discovery limited to the facts con-
cerning the allegedly misleading statement
or omission. Upon completion of such discov-
ery, the parties may move for summary
judgment.

““(d) RELIANCE AND CAUSATION.—

““(1) IN GENERAL.—INn any private action to
which subsection (a) applies, the plaintiff
shall prove that—

““(A) he or she had knowledge of, and relied
(in connection with the purchase or sale of a
security) on, the statement that contained
the misstatement or omission described in
subsection (a)(1); and

“(B) that the statement containing such
misstatement or omission proximately
caused (through both transaction causation
and loss causation) any loss incurred by the
plaintiff.

“(2) FRAUD ON THE MARKET.—FoOr purposes
of paragraph (1), reliance may be proven by
establishing that the market as a whole con-
sidered the fraudulent statement, that the
price at which the security was purchased or
sold reflected the market’s estimation of the
fraudulent statement, and that the plaintiff
relied on that market price. Proof that the
market as a whole considered the fraudulent
statement may consist of evidence that the
statement—

“(A) was published in publicly available re-
search reports by analysts of such security;

““(B) was the subject of news articles;

““(C) was delivered orally at public meet-
ings by officers of the issuer, or its agents;

‘(D) was specifically considered by rating
agencies in their published reports; or

““(E) was otherwise made publicly available
to the market in a manner that was likely to
bring it to the attention of, and to be consid-
ered as credible by, other active participants
in the market for such security.

Nonpublic information may not be used as
proof that the market as a whole considered
the fraudulent statement.

““(3) PRESUMPTION OF RELIANCE.—Upon
proof that the market as a whole considered
the fraudulent statement pursuant to para-
graph (2), the plaintiff is entitled to a rebut-
table presumption that the price at which
the security was purchased or sold reflected
the market’s estimation of the fraudulent
statement and that the plaintiff relied on
such market price. This presumption may be
rebutted by evidence that—

“(A) the market as a whole considered
other information that corrected the alleg-
edly fraudulent statement; or

““(B) the plaintiff possessed such corrective
information prior to the purchase or sale of
the security.

“‘(4) REASONABLE EXPECTATION OF INTEGRITY
OF MARKET PRICE.—A plaintiff who buys or
sells a security for which it is unreasonable
to rely on market price to reflect all current
information may not establish reliance pur-
suant to paragraph (2). For purposes of para-
graph (2), the following factors shall be con-
sidered in determining whether it was rea-
sonable for a party to expect the market
price of the security to reflect substantially
all publicly available information regarding
the issuer of the security:

“(A) The weekly trading volume of any
class of securities of the issuer of the secu-
rity.

““(B) The existence of public reports by se-
curities analysts concerning any class of se-
curities of the issuer of the security.

“(C) The eligibility of the issuer of the se-
curity, under the rules and regulations of the
Commission, to incorporate by reference its
reports made pursuant to section 13 of this
title in a registration statement filed under
the Securities Act of 1933 in connection with
the sale of equity securities.
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“(D) A history of immediate movement of
the price of any class of securities of the is-
suer of the security caused by the public dis-
semination of information regarding unex-
pected corporate events or financial releases.

In no event shall it be considered reasonable
for a party to expect the market price of the
security to reflect substantially all publicly
available information regarding the issuer of
the security unless the issuer of the security
has a class of securities listed and registered
on a national securities exchange or quoted
on the automated quotation system of a na-
tional securities association.

““(e) ALLOCATION OF LIABILITY.—

‘(1) JOINT AND SEVERAL LIABILITY FOR
KNOWING FRAUD.—A defendant who is found
liable for damages in a private action to
which subsection (a) applies may be liable
jointly and severally only if the trier of fact
specifically determines that the defendant
acted knowingly (as defined in subsection
@@3)).

““(2) PROPORTIONATE LIABILITY FOR RECK-
LESSNESS.—If the trier of fact does not make
the findings required by paragraph (1) for
joint and several liability, a defendant’s li-
ability in a private action to which sub-
section (a) applies shall be determined under
paragraph (3) of this subsection only if the
trier of fact specifically determines that the
defendant acted recklessly (as defined in sub-
section (a)(4)).

““(3) DETERMINATION OF PROPORTIONATE LI-
ABILITY.—If the trier of fact makes the find-
ings required by paragraph (2), the defend-
ant’s liability shall be determined as follows:

“(A) The trier of fact shall determine the
percentage of responsibility of the plaintiff,
of each of the defendants, and of each of the
other persons or entities alleged by the par-
ties to have caused or contributed to the
harm alleged by the plaintiff. In determining
the percentages of responsibility, the trier of
fact shall consider both the nature of the
conduct of each person and the nature and
extent of the causal relationship between
that conduct and the damage claimed by the
plaintiff.

“(B) For each defendant, the trier of fact
shall then multiply the defendant’s percent-
age of responsibility by the total amount of
damage suffered by the plaintiff that was
caused in whole or in part by that defendant
and the court shall enter a verdict or judg-
ment against the defendant in that amount.
No defendant whose liability is determined
under this subsection shall be jointly liable
on any judgment entered against any other
party to the action.

““(C) Except where contractual relationship
permits, no defendant whose liability is de-
termined under this paragraph shall have a
right to recover any portion of the judgment
entered against such defendant from another
defendant.

““(4) EFFECT OF PROVISION.—This subsection
relates only to the allocation of damages
among defendants. Nothing in this sub-
section shall affect the standards for liabil-
ity under any private action arising under
this title.

“(f) DAMAGES.—In any private action to
which subsection (a) applies, and in which
the plaintiff claims to have bought or sold
the security based on a reasonable belief
that the market value of the security re-
flected all publicly available information,
the plaintiff’s damages shall not exceed the
lesser of—

‘(1) the difference between the price paid
by the plaintiff for the security and the mar-
ket value of the security immediately after
dissemination to the market of information
which corrects the fraudulent statement;
and

““(2) the difference between the price paid
by the plaintiff for the security and the price
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at which the plaintiff sold the security after

dissemination of information correcting the

fraudulent statement.”.

SEC. 5. ESTABLISHMENT OF “SAFE HARBOR” FOR
PREDICTIVE STATEMENTS.

The Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) is amended by adding at
the end the following new section:

“SEC. 37. APPLICATION OF SAFE HARBOR FOR
FORWARD-LOOKING STATEMENTS.

‘“(a) SAFE HARBOR DEFINED.—In any action
arising under this title based on a fraudulent
statement (within the meaning of section
10A), a person shall not be liable for the pub-
lication of any projection if—

‘(1) the basis for such projection is briefly
described therein, with citations (which may
be general) to representative sources or au-
thority, and a disclaimer is made to alert
persons for whom such information is in-
tended that the projections should not be
given any more weight than the described
basis therefor would reasonably justify; and

““(2) the basis for such projection is not in-
accurate as of the date of publication, deter-
mined without benefit of subsequently avail-
able information or information not known
to such person at such date.

“(b) AUTOMATIC PROTECTIVE ORDER STAY-
ING DISCOVERY; EXPEDITED PROCEDURE.—IN
any action arising under this title based on
a fraudulent statement (within the meaning
of section 10A) by any person, such person
may, at any time beginning after the filing
of the complaint and ending 10 days after the
filing of such person’s answer to the com-
plaint, move to obtain an automatic protec-
tive order under the safe harbor procedures
of this section. Upon such motion, the pro-
tective order shall issue forthwith to stay all
discovery as to the moving party, except
that which is directed to the specific issue of
the applicability of the safe harbor. A hear-
ing on the applicability of the safe harbor
shall be conducted within 45 days of the issu-
ance of such protective order. At the conclu-
sion of the hearing, the court shall either (1)
dismiss the portion of the action based upon
the use of a projection to which the safe har-
bor applies, or (2) determine that the safe
harbor is unavailable in the circumstances.

““(c) REGULATORY AUTHORITY.—In consulta-
tion with investors and issuers of securities,
the Commission shall adopt rules and regula-
tions to facilitate the safe harbor provisions
of this section. Such rules and regulations
shall—

““(1) include clear and objective guidance
that the Commission finds sufficient for the
protection of investors,

*“(2) prescribe such guidance with sufficient
particularity that compliance shall be read-
ily ascertainable by issuers prior to issuance
of securities, and

““(3) provide that projections that are in
compliance with such guidance and that con-
cern the future economic performance of an
issuer of securities registered under section
12 of this title will be deemed not to be in
violation of section 10(b) of this title.”.

SEC. 6. RULE OF CONSTRUCTION.

Nothing in the amendments made by this
Act shall be deemed to create or ratify any
implied private right of action, or to prevent
the Commission by rule from restricting or
otherwise regulating private actions under
the Securities Exchange Act of 1934.

SEC. 7. EFFECTIVE DATE.

This Act and the amendments made by
this Act are effective on the date of enact-
ment of this Act and shall apply to cases
commenced after such date of enactment.

The CHAIRMAN. The bill will be con-
sidered for amendment under the 5-
minute rule for a period not to exceed
8 hours.
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During consideration of the bill for
amendment, the Chairman of the Com-
mittee of the Whole may accord prior-
ity in recognition to a Member who has
caused an amendment to be printed in
the designated place in the CONGRES-
SIONAL RECORD. Those amendments
will be considered read.

Are there any amendments to the
bill?

AMENDMENT OFFERED BY MR. COX OF
CALIFORNIA

Mr. COX of California. Mr. Chairman,
| offer an amendment.

The CHAIRMAN. The Clerk will des-
ignate the amendment.

The text of the amendment is as fol-
lows:

Amendment offered by Mr. Cox of Califor-
nia: Page 28, after line 2, insert the following
new section (and redesignate the succeeding
sections and conform the table of contents
accordingly):

SEC. 6. AMENDMENT TO RACKETEER INFLU-

ENCED AND CORRUPT ORGANIZA-
TIONS ACT.

Section 1964(c) of title 18, United States
Code, is amended by inserting *, except that
no person may bring an action under this
provision if the racketeering activity, as de-
fined in section 1961(1)(D), involves conduct
actionable as fraud in the purchase or sale of
securities’ before the period.

Mr. COX of California. Mr. Chairman,
I offer an amendment that would pre-
vent plaintiffs’ attorneys from bringing
actions alleging securities law viola-
tions under the Racketeer Influence
and Corrupt Organizations Act which
we know as RICO.

Today we are fulfilling our Contract
With America by curbing frivolous se-
curities litigation. For many years now
shrewd plaintiffs’ attorneys have been
using RICO to evade the requirements
that Congress has established in the
Federal securities laws. Supreme Court
Justice Thurgood Marshall called our
attention to this problem as far back
as 1985 when he explained that the civil
RICO statute, quote, ‘“‘virtually elimi-
nates decades of legislative and judi-
cial development of private civil rem-
edies under the Federal securities
laws.” Today’s amendment seeks only
to reform RICO in the area of securi-
ties legislation, but | should point out
that this House under its previous con-
trol by today’s minority, the Demo-
crats, have previously passed wholesale
RICO reform by an overwhelming mar-
gin. This reform measure, authored by
the gentleman from Virginia [Mr. Bou-
CHER] and the gentleman from Florida
[Mr. McCoLLuM], now the chairman of
the Judiciary Subcommittee on Crime,
enjoyed overwhelming bipartisan sup-
port. My amendment is fully consistent
with this effort, if more limited.

The provision originally in the Con-
tract With America that addressed the
problem of civil RICO actions in the se-
curities area, as | explained in my col-
loqguy a moment ago with the gen-
tleman from Michigan, was omitted
from the bill as reported out of com-
mittee inadvertently. It was not op-
posed in committee. If we do not
reinsert this provision by adopting my
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amendment, we will fail to address a
significant number of frivolous actions
based on alleged securities law viola-
tions, but brought under the RICO stat-
ute. When Congress enacted RICO back
in 1970, we intended that it be used as
a weapon against organized criminals,
not as a weapon against ordinary in-
vestors and the business community.

The problem posed by the widespread
use of civil RICO is one recognized by
legal experts across the spectrum. In
the Supreme Court case from which |
just quoted, in 1985 Justice Marshall,
along with Justice Powell, was in the
dissent but the majority who said that
the law needs to be changed still
agreed that the abuse of RICO is very
real.

Let me quote from the majority opin-
ion:

In its private civil version RICO is evolving
into something quite different from the
original conception of its enactors; in other
words, Congress. The extraordinary uses to
which civil RICO has been put appear to be
primarily the result of the failure of Con-
gress.

That from the majority of the Su-
preme Court, so the majority and the
minority of the Supreme Court agreed
that RICO is being abused by its appli-
cation in the securities area.

Plaintiffs’ attorneys’ inappropriate
and abusive use of RICO has also been
recognized by the current White House
counsel, Abner Mikva. While still a
judge for the U.S. Circuit Court of Ap-
peals for the District of Columbia, Mr.
Mikva detailed his observations of
RICO abuse when testifying before the
House Committee on Criminal Justice
in 1985. Mr. Mikva, of course, has been
a Member of Congress in 1970, and he
had warned back then that RICO might
be stretched and abused in a way. Here
is his testimony in 1985 before the
House Subcommittee on Criminal Jus-
tice:

I stand amazed to realize that my hyper-
bolic horrible examples of how far the law
would reach pale into insignificance when
compared to what actually has happened.
What started out as a small cottage industry
for Federal prosecutors has become a com-
monplace weapon in the civil litigation arse-
nal.

Most significantly, those that have
the responsibility of regulating our se-
curities markets support my amend-
ment. For the past 10 years the chair-
man of the Securities and Exchange
Commission, the SEC, have all sup-
ported civil RICO reform. Beginning in
1985, former SEC Chairman John Shad
testified before Congress in support of
legislation to amend RICO in this way.
In 1986, Mr. Chairman, the SEC even
submitted draft legislation for civil
RICO reform. In 1989, the SEC General
Counsel, Dan Goelzer, testified before
Congress in favor of this civil RICO re-
form, and today the SEC continues to
support civil RICO reform.

In testimony before our committee,
Mr. Chairman, the chairman of the
SEC, Arthur Levitt, stated that H.R.
10, as originally drafted, contained the
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kind of civil RICO reform that is nec-
essary. He recently wrote a letter to
our Committee on Commerce chair-
man, the gentleman from Virginia [Mr.
BLILEY], stating that the SEC fully
supports this provision that | am offer-
ing today.

The reason this area is one of such
wide-ranging consensus is because al-
most everyone who studied the issue
recognizes that the civil RICO statute
has been abused in securities fraud leg-
islation to distort the incentives and
remedies that the Federal securities
laws are supposed to provide. They
have done this by taking advantage of
a loophole in RICO that has permitted
inclusion of securities laws violations
as a predicate act for which the defend-
ant may be tagged as a racketeer and
held liable for treble damages and at-
torney fees.

Additionally, because many claims
that could be asserted as securities
laws claims can also be characterized
as mail or wire fraud—

The CHAIRMAN. The time of the
gentleman from California [Mr. Cox]
has expired.

(By unanimous consent, Mr. Cox of
California was allowed to proceed for 5
additional minutes.)

Mr. COX of California. Because many
claims that could be asserted as securi-
ties laws claims can also be character-
ized as mail or wire fraud, and because
mail and wire fraud are also predicates
for civil RICO liability, Plaintiffs’ at-
torneys have a devastating, potent, and
readily available alternative for bring-
ing actions under RICO instead of
under our securities laws. As the SEC
general counsel stated in his 1989 testi-
mony before the House Committee on
the Judiciary, and I quote now,

The commission is concerned that the civil
liability provisions of RICO can, in many
cases, convert private securities law fraud
claims into RICO claims. Successful plain-
tiffs in such cases are entitled to treble dam-
ages, despite the express limitations on re-
covery under the securities laws to actual
damages. Private plaintiffs may be able to
bypass the carefully crafted liability provi-
sions of the securities laws and thereby re-
cover damages in cases in which Congress or
the courts have determined that no recovery
should be available.

Congress initially passed securities
laws in order to impose a uniform sys-
tem of duties and liabilities upon the
securities industry and to protect in-
vestors. Each time we have acted to
amend the securities laws we have bal-
anced the need to provide the maxi-
mum amount of consumer protection
against the need to maintain fluid, sta-
ble and reliable markets. Today we are
seeking to enact litigation reforms be-
cause we have identified significant
problems and abuses in the current sys-
tem that are hurting investors, con-
sumers, and the Nation as a whole.

Mr. Chairman, the failure to adopt
this amendment would undermine the
reforms we are hoping to achieve be-
cause attorneys could then do an end
run around all of the reform by simply
using the RICO statute. In evading the
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reforms that we are seeking to achieve
today enterprising lawyers will have
the continuing ability to extort settle-
ments from innocent defendants based
on claims that will allow them no
chance of recovery under the reforms
that we have today. Lest we have any
doubt about the ability of plaintiffs’
attorneys to leverage settlements from
defendants under civil RICO, we need
only listen again to Justice Thurgood
Marshall who explained that, quote,

Many a prudent defendant, facing ruinous
exposure, will decide to settle a case even
with no merit. It is, thus, not surprising that
civil RICO has been used for extortive pur-
poses, giving rise to the very evils it was de-
signed to combat.

Mr. Chairman, unless we adopt my
amendment, a plaintiff’s attorney al-
leging a single violation of the securi-
ties laws will be able to bring an action
under civil RICO and leverage a hefty
settlement from an innocent victim.
Because an element of RICO is a pat-
tern, plaintiffs would have the latitude
to conduct discovery of records dating
as far back as 10 years. Discovery costs
like that run up a tab of millions of
dollars. Often, faced with the cost of
these multimillion-dollar discovery
fees, the prospect of being labeled a
racketeer and the prospect of being
held liable for treble damages and at-
torney fees, defendants, as Thurgood
Marshall has said, are forced to settle
meritless cases brought under RICO.

Mr. Chairman, our economy’s health
depends on the efficient operation of
America’s capital markets. We must
continue to balance the provisions of
adequate remedies for injured investors
and the imposition of excessive pen-
alties on all participants in our capital
markets. The treble damage blun-
derbuss of RICO undermines this bal-
ance and imposes exorbitant litigation
costs, impedes the raising of capital,
and

Mr BRYANT of Texas. Mr. Chairman,
will the gentleman yield?

Mr. COX of California. | yield to the
gentleman from Texas.

Mr. BRYANT of Texas. Mr. Chair-
man, | just took note of the fact that
the gentleman said a moment ago that
for some kind of a loophole in the RICO
statute that allows people to sue secu-
rities dealers who they believe are
guilty of a pattern of fraudulent activ-
ity, but 1 am looking here at the lan-
guage from the statute: 18 U.S.C. says
that actually racketeering; that is,
predicate action with the RICO statue,
include, quote, any fees involving fraud
and the sales of securities. | ask, ““‘In
view of that, how can you describe this
as a loophole?””

Mr. COX of California. As | men-
tioned, the Supreme Court, all of the
Justices, both in the majority and mi-
nority of this RICO case, viewed this as
an area where congressional action is
richly needed because RICO, although
technically being exploited within the
letter of the law, was never intended to
apply to securities cases.
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Mr. BRYANT of Texas. Well, | just
read the statute to the gentleman
which specifically related to—

Mr. COX of California. Well, reclaim-
ing my time——

Mr. BRYANT of Texas. Fraud and the
sale of securities——

Mr. COX of California. So | can fully
and adequately respond to the gen-
tleman—

The CHAIRMAN. The time of the
gentleman from California [Mr. Cox]
has expired.

(By unanimous consent, Mr. Cox of
California was allowed to proceed for 1
additional minute.)

Mr. COX of California. The SEC
chairman came and testified before our
Committee on Commerce, and here is
what he said. It is very brief, and | will
just share it with the gentleman:

For many years the Commission has
supported legislation to eliminate the
overlap between the private remedies
under RICO and under the Federal se-
curities laws. The securities laws gen-
erally provide adequate remedies for
those injured by security fraud. It is
both unnecessary and unfair to expose
defendants in securities cases to the
threat of treble damages and other ex-

traordinary remedies provided by
RICO.
Mr. BRYANT of Texas. Mr. Chair-

man, would the gentleman yield fur-
ther?

Mr. COX of California. This is accord-
ing to the Clinton appointment to head
up the Securities and Exchange Com-
mission.

Mr. BRYANT of Texas. If the gen-
tleman would yield further just to
point out the gentleman said it was a
loophole, and | read to the gentleman
the law indicating it is not a loophole.
Now the gentleman is reading to me
testimony, or something, from the
SEC, but we never had hearings on the
issue of RICO in the committee that
the gentleman and | are members of.
We never had any hearings——

Mr. COX of California. Reclaiming
my time, we did, of course, have hear-
ings on this testimony that was given
at that hearing——

Mr. BRYANT of Texas. There were no
hearings on RICO—

Mr. COX of California. The SEC.

Mr. BRYANT of Texas. The gen-
tleman will have to acknowledge we
had no hearings on RICO.

Mr. COX of California. Mr. Chairman,
I think my 60 seconds have expired.

Mr. Chairman, | offer an amendment that
would prevent plaintiffs’ attorneys from bring-
ing actions alleging securities law violations
under the Racketeer Influenced and Corrupt
Organizations Act [RICO]. Today we are fulfill-
ing our Contract With America by curbing friv-
olous securities litigation. For many years
now, shrewd plaintiffs’ attorneys have been
using RICO to evade the requirements we
have established in the Federal securities
laws. Supreme Court Justice Thurgood Mar-
shall called our attention to this problem as far
back as 1985 when he explained that the civil
RICO statute “virtually eliminates decades of
legislative and judicial development of private
civil remedies under the Federal securities
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laws.” Sedima, S.P.R.l. v. Imrex Company,
Inc., 105 S.Ct. 3292, 3294 (1985) (dissenting).
Indeed, while today’s amendment seeks only
to reform RICO in the area of securities litiga-
tion, the House—Democrats in control—has
previously passed wholesale RICO reform by
an overwhelming margin. This reform meas-
ure, authored by the gentlemen from Virginia
[Mr. BOUCHER] and Mr. McCoLLUM, the chair-
man of the Judiciary Subcommittee on Crime,
enjoyed overwhelming bipartisan support. My
amendment, | believe is fully consistent with
this effort.

This provision originally in the Contract With
America that addressed the problem of civil
RICO actions in the securities area (H.R. 10,
Title 1 §107) was omitted from the bills re-
ported out of committee. If we do not reinsert
this provision by adopting my amendment, we
will fail to address a significant number of friv-
olous actions based on alleged securities law
violations, but brought under the RICO statute.
When we enacted RICO back in 1970, we in-
tended that it be used as a weapon against
organized criminals, not as a weapon against
ordinary investors and the business commu-
nity.

The problem posed by the widespread use
of civil RICO is one recognized by legal ex-
perts across the spectrum. In addition to Jus-
tice Marshall, Chief Justice Rehnquist has ob-
served:

Virtually everyone who has addressed the
question agrees that civil RICO is now being
used in ways that Congress never intended
when it enacted the statute in 1970. Most of
the civil suits filed under the statute have
nothing to do with organized crime.
(Rehnquist, Reforming Diversity Jurisdiction
and Civil RICO, St. Mary's L.J. 5, 9 (1989)
(originally presented at the Brookings Institu-
tion’s Eleventh Seminar on the Administration
of Justice, April 7, 1989). Plaintiffs’ attorneys’
inappropriate and abusive use of RICO has
also been recognized by current White House
Counsel Abner Mikva. While still a judge for
the U.S. Circuit Court of Appeals for the Dis-
trict of Columbia, Mr. Mikva detailed his obser-
vations of RICO abuse when testifying before
the House Subcommittee on Criminal Justice
in 1985. While a Member of Congress in
1970, Mr. Mikva had warned his colleagues
about RICO’s overbreadth. In 1985, in testify-
ing before the House Subcommittee on Crimi-
nal Justice, he noted the following about his
comparison of his initial thoughts on RICO
back in 1970 with the subsequent reality:

| stand amazed * * * to realize that my hy-
perbolic horrible examples of how far the law
would reach pale into insignificance when
compared to what has actually happened
* * * What started out as a small cottage in-
dustry for federal prosecutors has become a
commonplace weapon in the civil litigation
arsenal.

As we learned yesterday, Mr. Mikva and the
Administration have a number of problems
with the legislation before us today. However,
as observed above, my amendment is one
provision upon which we all agree.

Also, most significantly, those that have the
responsibility of regulating our securities mar-
kets similarly support my amendment. For the
past 10 years, the Chairmen of the Securities
and Exchange Commission [SEC] have all
supported civil RICO reform. Beginning in
1985, former SEC Chairman John Shad testi-
fied before Congress in support of legislation
to amend RICO. In 1986, the SEC even sub-
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mitted draft legislation to Congress that would
have significantly limited civil RICO claims
based on alleged securities law violations. In
1989, SEC General Counsel Dan Goelzer tes-
tified before Congress in favor of civil RICO
reform. And today, the SEC continues to sup-
port civil RICO reform. In a recent letter to
Commerce Committee Chairman BLILEY, SEC
Chairman Arthur Levitt stated that the SEC
fully supports this provision | am offering
today.

The reason why this is one area where
there is such wide-ranging consensus is be-
cause almost everyone who has studied this
issue recognizes that plaintiffs’ attorneys have
used the civil RICO statute to distort the in-
centives and remedies that the federal securi-
ties laws provide. They have done this by tak-
ing advantage of a loophole in RICO that has
permitted inclusion of securities law violations
as a predicate act for which a defendant may
be tagged as a racketeer and held liable for
treble damages and attorneys’ fees. Addition-
ally, because many claims that could be as-
serted as securities law claims can also be
characterized as mail or wire fraud, and be-
cause mail and wire fraud are also predicates
for civil RICO liability, plaintiffs’ attorneys have
a devastating potent and readily available al-
ternative for bringing actions under RICO rath-
er than under our securities laws. As SEC
General Counsel Goelzer stated in 1989 testi-
mony before the House Judiciary Committee:

The Commission is concerned, however,
that the civil liability provisions of RICO
can in many cases convert private securities
law fraud claims into RICO claims. Success-
ful plaintiffs in such cases are entitled to
treble damages, despite the express limita-
tions on recovery under the securities laws
to actual damages. Private plaintiffs may be
able to bypass the carefully crafted liability
provisions of the securities laws, and thereby
recover damages in cases in which Congress
or the courts have determined that no recov-
ery should be available under those laws. As
a result, civil RICO places increased and un-
warranted financial burdens on commercial
defendants, including securities industry de-
fendants.

Congress initially passed securities laws in
order to impose a uniform system of duties
and liabilities upon the securities industry, and
to protect investors. Each time that we have
amended the securities laws, we have bal-
anced the need to provide the maximum
amount of consumer protection possible
against the need to maintain fluid, stable, and
reliable markets. Today, we are seeking to
enact litigation reforms because we have iden-
tified significant problems and abuses in the
current system that are hurting investors, con-
sumers, and the nation as a whole. We are
seeking to enact changes to our federal secu-
rities laws in those areas where we have iden-
tified reforms are needed. We are seeking a
losers pay provision to punish plaintiffs for
bringing frivolous actions. In addition, we are
seeking a limitation on joint and several liabil-
ity to restore fairness to the federal securities
laws. The failure to adopt my amendment
would undermine the reforms we are hoping to
achieve today without any award, unscrupu-
lous attorneys could do an end run around the
reforms by using the RICO statute. Through
the use of civil RICO, plaintiffs will be able to
initiate law suits based on alleged securities
law violations, and will be entitled to seek tre-
ble damages and attorneys’ fees.
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In evading the reforms we are seeking to
achieve today, enterprising plaintiffs’ attorneys
will have the continuing ability to extort settle-
ments from innocent defendants based on
claims that would allow them no chance of re-
covery under the reforms before us today.
Lest we have any doubt about the ability of
plaintiffs’ attorneys to leverage settlements
from defendants under civil RICO, we need
only listen again to Justice Marshall, who ex-
plained that “[m]any a prudent defendant, fac-
ing ruinous exposure, will decide to settle
even a case with no merit. It is thus not sur-
prising that civil RICO has been used for ex-
tortive purposes, giving rise to the very evils it
was designed to combat.” Sedima, 105 S.Ct.
at 3295. Unless we adopt my amendment, a
plaintiff's attorney, alleging a single violation of
the securities laws, will be able to bring an ac-
tion under civil RICO and leverage a hefty set-
tlement from an innocent victim. Because an
element of a RICO action is a “pattern,” plain-
tiffs have the latitude to conduct discovery of
records dating back 10 years or more. Such
discovery costs defendants millions of dollars.
Often, faced with the cost of these multi-mil-
lion dollar discovery fees, and the prospect of
being labeled a racketeer, and being held lia-
ble for treble damages and attorneys’ fees,
defendants are forced to settle meritless
cases.

Our economy’s health depends on the effi-
cient operation of its country’s capital markets.
We must continue to balance the provision of
adequate remedies for injured investors and
the imposition of excessive penalties on all
participants in our capital markets. The treble
damage blunderbuss of RICO undermines this
balance and imposes exorbitant litigation
costs, impedes the raising of capital and ulti-
mately puts these costs on the shoulders of
consumers and emerging innovative compa-
nies.

Mr. Chairman, at this point | would like to
read several comments from judges across
the country who have commented on the
abuses prevalent in civil RICO litigation. If
there is one message we should extract from
these opinions, it is that we must reform RICO
to prevent plaintiffs’ attorneys from bringing
actions more appropriately brought under our
securities laws.

“It is true that private civil actions under
the statute are being brought almost solely
against such defendants [respected and le-
gitimate businesses], rather than against the
archetypal, intimidating mobster. Yet this
defect—if defect it is—is inherent in the stat-
ute as written, and its correction must lie
with Congress.” The Supreme Court, Sedima,
105 S. Ct. at 3286-87.

“l have a feeling about RICO in the civil
world * * * as being the most conspicuous
case | know of legislation requiring Congres-
sional attention to revision.””—Former U.S.
District Court Judge Simon Rifkind of the
Southern District of New York.

“An imaginative plaintiff could take vir-
tually any illegal occurrence and point to
acts preparatory to the occurrence, usually
the use of the telephone or mails, as meeting
the requirement of pattern.”—U.S. Circuit
Court of Appeals for the 5th Circuit Judges
Higginbotham, Politz, and Jolly (Montesano
v. Seafirst Commercial Corp., 818 F.2d 423, 424
(5th Cir. 1987)).

“Congress * * * may well have created a
runaway treble damage bonanza for the al-
ready excessively litigious.””—Federal Cir-
cuit Court of Appeals for the 7th Circuit
Judges Wood, Cummings, and Hoffman
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(Schacht v. Brown, 711 F2d, 1343, 1361 (7th Cir.
1983)).

““[O]ne of the proliferating developments in
civil litigation has been the use of RICO
* * * in civil claims, in routine commercial
disputes, including those arising under the
federal securities laws. | think that the pro-
liferation of these claims and the use of a
law that was designed to eliminate organized
crime is a very bad influence on the commer-
cial community.”—U.S. District Court Judge
Milton Pollack of the Southern District of
New York.

“McCarthy, though armed with substantial
damage claims, with a requested ad damnum
of $312,220 in compensatory and $1 million in
punitive damages, obviously cannot resist
the treble damages and attorneys’ fees lure
of RICO.”—Judge Shadur, U.S. District

Court for the Northern District of Illinois
(McCarthy Cattle Co. v. Paine Webber, Inc.,
1985 WL 631 (N.D. Ill., April 11, 1985).

“[The plaintiff’s complaint] demonstrates
at least two facts of life in an urban district
court in a litigation-prone society: * * *
RICO’s lure of treble damages and attorneys’
fees draws litigants and lawyers * * * like
lemmings to the sea.”’—Judge Shadur (Wolin
v. Hanley Dawson Cadillac, Inc., 636 F. Supp.
890, 891 (N.D. Ill. 1986).

Mr. CONYERS. Mr. Chairman, | rise
in opposition to the amendment offered
by the gentleman from California [Mr.
Cox].

Mr. Chairman and members of the
committee, this amendment, we must
never forget, has arrived here by ex-
traordinary means. It was accidentally,
like when you sweep up trash at night
in the Committee on the Judiciary.
This little slip of paper called RICO fell
to the ground in a corner. Nobody no-
ticed it, and, therefore, we have a
whole securities bill that went to the
Committee on Rules, was dealt with,
and then the Committee on Rules came
back again and said, ‘““Oh, we over-
looked civil RICO, and we have an
amendment, not to modify it as applies
to securities, which has been the main
use of civil RICO in securities ever
since RICO was started. We said we will
not pare it down, we will not deal with
the other amendments that have al-
ways applied to RICO before in the
Committee on the Judiciary without so
much as mentioning this name RICO.
We now have a measure in one sentence
that will remove it from all securities
legislation from this point on.

0O 1745

Are you aware of the magnitude of
what it is we are proposing to do here
as the first amendment to this legisla-
tion on the floor? We are now saying
that the fact that RICO was used in all
of the major fraud cases, that we have
now reached the point on the basis of a
Supreme court case that goes back 10

years to say that now RICO is so
abused we must now get rid of it.
Remember, the last time | saw an

idea about RICO was when the former
gentleman from New Jersey [Mr.
HUGHES] developed a gatekeeper con-
cept, in which we would filter through
under a very strict set of principles
which cases might make it to a RICO
suit.

But now—and | disagreed with that.
But the gatekeeper concept was a very
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modest one. It kept RICO alive in
terms of civil litigation. It was much
more carefully crafted than a blanket
exemption from RICO in all securities
cases.

What we are saying is that all of the
major fraud cases in which RICO bust-
ed people who were bilking millions of
dollars, sometimes billions of dollars,
is now going to be thrown in the trash
heap, and we will not need it anymore.

That is why those who want to pre-
serve RICO includes the Association of
Attorneys General, the National Asso-
ciation of Insurance Commissioners,
the U.S. Conference of Mayors, the
North American Securities Adminis-
tration associations. It is very clear
that public prosecutors and regulators
are aghast at the Cox amendment and
the implications of what it has in store
in us trying to police this very tricky,
complex area of money crimes that is
now still as much a problem has it has
always been.

Civil RICO, with their treble dam-
ages, which frequently are used for
great leverage purposes, can recover
money which pay attorney fees and are
a vital remedy that should not be di-
minished in any way. RICO is critical
in the fight against savings and loan
fraud, bank and insurance and finan-
cial crimes. Using civil RICO, the vic-
tims of white collar crime can sue
these malfeasors for triple their losses,
and it is frequently the only effective
means for victims.

Do not throw the baby out with the
bath water. There has never been a
minute’s hearing in any of the commit-
tees of jurisdiction, certainly not Judi-
ciary, and I really must say that this is
the most outrageous proposal in terms
of securities regulation that | have
ever heard. Vote down the Cox amend-
ment.

Mr. McCOLLUM. Mr. Chairman, |
move to strike the requisite number of
words.

(Mr. McCOLLUM asked and was
given permission to revise and extend
his remarks.)

Mr. McCOLLUM. Mr. Chairman. |
rise in support of the amendment of-
fered by the gentleman from Califor-
nia. In the last several Congresses the
subject of RICO reform and, in particu-
lar, the use of the RICO statute in civil
business disputes, has received signifi-
cant attention. Hearings have been
held; bills have been introduced; but in
the end, nothing has happened. A law
that was originally intended to strike a
major blow to organized crime and
racketeering, has continued to be used
as a hammer in routine civil cases.

Today, we take a step toward mean-
ingful civil RICO reform. This amend-
ment will end inappropriate use of the
civil RICO statute in an area of the law
where it has been most abused—the se-
curities law area. Congress never in-
tended for the RICO statute to be used
as the principal means of litigating dis-
putes over securities transactions. The
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securities laws themselves provide ag-
grieved buyers and sellers with private
causes of action so that they may seek
compensation for their losses. The in-
creases in the use of the racketeering
statue for this purpose, however, has
produced consequences that Congress
never intended. The threat of RICO
sanctions has had a chilling effect on
entrepreneurship and ultimately eco-
nomic growth.

Mr. Chairman, the civil RICO statute
is tough, and it should be. The stat-
ute’s provision for treble damaged and
attorneys fees awards were designed to
help private citizens strike back
against criminal enterprises and other
corrupt organizations. But they were
never intended to be used as a means to
litigate disputes between parties to
bona fide securities transactions.

The amendment offered by the gen-
tleman from California will begin the
process of restoring the civil RICO
statute to the uses that Congress in-
tended. This amendment will put an
immediate stop to one of the greatest
abuses of the civil RICO statute.

It must be noted, however, Mr. Chair-
man, that adopting this amendment
will not remedy all of the problems
with the way the civil RICO statute is
being misused. As Chairman of the
Subcommittee on Crime, where juris-
diction over this issue resides, | intend
to introduce RICO reform. It is my
hope that the subcommittee will bring
forward legislation to help ensure that
the RICO statutes are used in the man-
ner that Congress originally intended.

In the interim, however, this amend-
ment will stop some of the most egre-
gious abuses of the civil RICO statute.
This amendment is an important first
step in the RICO reform process. | urge
my colleagues to support it.

Mr. Chairman, | also want to com-
mend the gentleman from Virginia
[Mr. BoucHER] for his work on the
other side of the aisle in trying to get
civil RICO reform over the past ses-
sions of Congress. Many hearings were
held in this past decade. Where there
might not have been one this session of
Congress, we have certainly had plenty
on the subject in the past.

The truth of the matter is the House
once even passed a reform of RICO that
did not go through the Senate, which
would have required a prior criminal
conviction before you could get civil
RICO. | dare say, to allay the gen-
tleman from Michigan’s concerns,
there are plenty of remedies for those
bad apples that commit serious fraud
out there without going and using the
civil RICO statute for the kind of abu-
sive purposes that have been happening
in the securities area and in many oth-
ers.

So | commend the gentleman from
California for offering the amendment,
I urge my colleagues to support it, and
| appreciate the time.

Mr. DINGELL. Mr. Chairman, I move
to strike the requisite number of
words.
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(Mr. DINGELL asked and was given
permission to revise and extend his re-
marks.)

Mr. DINGELL. Mr. Chairman, | rise
in opposition to the amendment.

Mr. Chairman, this is a most extraor-
dinary day. When we considered the
bill in the committee, this is the head-
line we got in the Wall Street Journal,
a well-known bastion of left wing lib-
eralism and excessive regulation said
this: ““Fraud Shields for Companies
Gain in House.”

I do not know whether we ought to
amend RICO or not. There is not one
scintilla of evidence in the record of
the Committee on Commerce whether
we should or we should not. And there
is nothing there which says that we
ought to take away the right of a per-
son to sue civilly under RICO where
there is interstate trafficking in stolen
securities. RICO had securities viola-
tions as the subject of civil suits from
the very first day that it was enacted
into law.

Now, we have a market which is the
most trusted in the world. It is for two
reasons: One, because we have good en-
forcement at the SEC. The other is be-
cause we have an extraordinarily good
system of private enforcement, en-
forcement by private citizens suing
wrongdoers to collect for wrongdoing.
And millions and millions of dollars
are collected for this reason.

My colleagues never saw this lan-
guage in the committee. We never
knew it was coming until late last
night, when the Committee on Rules
decided that something should be done
about this matter. No discussion was
offered in the committee. The author
of the legislation had nothing to say on
this subject. No one on the Republican
side had anything to say about the
need to address the wrongdoing under
RICO.

It is interesting to note that in Rus-
sia they are now saying, and this is
what the chairman of the Russian Se-
curities Fund had to say, ‘‘Each scan-
dal chips away at investors’ trust, and
trust is the only thing we can rely on
to get more business.”’

I have told the securities industry
time after time, people think that the
securities industry and the markets in
this country run on money. They do
not. They run on public confidence.
And if there is public confidence, then
everyone will make lots of money.
What we are doing here is sneaking out
of the Committee on Rules a proposal
to repeal RICO, and it is not going to
contribute to the trust of the American
people in the securities market or in
the marketplace.

The only confidence that is going to
be boosted by this amendment is going
to be the confidence of rascals and
scoundrels, who will then be secure in
the knowledge that if they engage in
theft of resources belonging to others,
that they are not going to get sued.
That is all.

This legislation comes to the floor
with abbreviated hearings and not ade-
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quate opportunity for amendments to
be offered. The legislation is controlled
by the Committee on Rules, which has
said we will add RICO, which is not
germane to the bill, and which is not
even in the Committee on Energy and
Commerce.

We are amending a statute which is
not even under the jurisdiction of the
Committee on Energy and Commerce,
and we are amending it without ever
having a word of hearings or a bit of
evidence or testimony taken on the
subject. Why is RICO taken up now
when it could be addressed in another
committee in proper fashion after ap-
propriate hearings? | have no expla-
nation. Perhaps the gentleman from
California who offers the amendment
has, but | seriously doubt if he does or
will.

Many Americans had hoped that the
Contract on America would be an en-
gine for progress by making needed and
targeted reforms. This amendment is
just another demonstration that the
contract instead has become a gravy
train for any special interest with
enough money and resources that they
can get aboard and go where they want
to go at the expense of the ordinary
American.

Mr. FIELDS of Texas. Mr. Chairman,
I move to strike the requisite number
of words.

(Mr. FIELDS of Texas asked and was
given permission to revise and extend
his remarks.)

Mr. COX of California. Mr. Chairman,
will the gentleman yield?

Mr. FIELDS of Texas. | yield to the
gentleman from California.

Mr. COX of California. Mr. Chairman,
I would just point out, we just saw an
exhibit on the floor and, as is so often
the case when one reads the headlines,
you miss the story. In the fine print
the gentleman from Michigan forgot to
tell us the last sentence of that hap-
pens to be a concise statement of the
purpose of the bill. It says, “The pur-
pose of the bill,”” and this was actually
on what he presented to us, but you
could not read it, only the headline,
“The purpose of this bill remains to re-
duce litigation to cut down on fraud
committed by unscrupulous lawyers
and professional plaintiffs.””

Mr. FIELDS of Texas. Mr. Chairman,
reclaiming my time, today we are
seeking to enact fundamental reforms
of the manner in which securities ac-
tions are litigated. In order to ensure
that our reforms are comprehensive,
we must make every effort to identify
oversights or omissions in our legisla-
tion that could potentially hamper the
effectiveness of H.R. 1058.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. FIELDS of Texas. | yield to the
gentleman from Michigan.

Mr. DINGELL. I was much impressed
by the comments of the gentleman
from California. The quote that he
gave is an excellent one: “The purpose
of the bill is to cut down on litigation
and to cut down on fraud committed by
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unscrupulous lawyers and professional
plaintiffs.”” And the authority that is
quoted in the article is, guess who? The
gentleman from California [Mr. Cox].

Mr. COX of California. Mr. Chairman,
if the gentleman will yield further, |
think that the gentleman from Michi-
gan earlier pointed out that the Wall
Street Journal usually understands
where to get their information, and
there is not much question but that
that is what the bill does, and in par-
ticular this amendment will help us to
achieve that objective.

Mr. FIELDS of Texas. Mr. Chairman,
reclaiming my time, as | was pointing
out, there have been oversights, and
this amendment seeks to address an
oversight of the drafting. In the cur-
rent bill we have failed to prescribe
civil RICO actions based on conduct
that is actionable in fraud and the pur-
chase or sale of securities. Left uncor-
rected, this omission would seriously
undermine our efforts today.

The original drafters of H.R. 10 recog-
nized this fact and included this iden-
tical provision in title I, section 107. As
a result of sheer error, section 107 was
not included in any of the versions re-
ported out of committee. By offering
this amendment, the gentleman from
California [Mr. Cox] is seeking to do no
more than reinsert this provision back
into the Contract With America.

Mr. Chairman, it is particularly im-
portant to note that this amendment
has the support of the U.S. Securities
and Exchange Commission. In provid-
ing the views of the Commission to the
Committee on Commerce on title Il of
H.R. 10 on February 23, 1995, this year,
Chairman Levitt stated the Commis-
sion supports the elimination of civil
RICO liability predicated on security
law violations.

O 1800

The enactment of this legislation
will provide much needed reform by
helping curb frivolous securities ac-
tions. This amendment will go a long
way toward guaranteeing meaningful
reform because civil RICO actions are
well-recognized vehicles for bringing
frivolous lawsuits. If we do not adopt
this amendment, plaintiffs’ attorneys
will be free to evade our reforms by
merely bringing securities actions
under RICO, thereby frustrating the ef-
forts of this legislation.

We should have no doubt that if we
fail to adopt this amendment, plain-
tiffs’ attorneys will take full advantage
of our omission. Almost every claim
that a plaintiff alleges as a violation of
securities laws may also be pled as a
RICO violation. Plaintiffs’ attorneys
can easily allege both the enterprise
and the pattern elements necessary to
turn a securities action into a RICO
claim, because most security law viola-
tions are committed in the course of
conducting the affairs of a business or
an enterprise.

Moreover, virtually all securities
transactions involve the use of the
mail or telephone.
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Further demonstrating the need to
enact this amendment is the signifi-
cant number of securities fraud cases
brought as RICO claims. As early as
1985, the American Bar Association
found that 40 percent of all civil RICO
cases filed in Federal courts were based
on securities fraud. If we fail to pass
this amendment, we will continue to
leave this avenue wide open for the
plaintiffs’ bar. The failure to amend
RICO to exclude issues for conduct that
is actionable as a securities law viola-
tion would enable plaintiffs’ attorneys
to continue to seek treble damages and
to evade the most important elements
of the types of reform we hope to ac-
complish.

We need only compare the provisions
of this legislation with those of the
RICO—

The CHAIRMAN. The time of the
gentleman from Texas [Mr. FIELDS] has
expired.

(By unanimous consent, Mr. FIELDS
of Texas was allowed to proceed for 3
additional minutes.)

Mr. FIELDS of Texas. Mr. Chairman,
we need only compare the provisions of
this legislation with those of the RICO
statute in order to identify those re-
forms that plaintiffs’ attorneys will be
able to avoid. H.R. 1058, this legisla-
tion, has a losers pay provision. RICO
does not. H.R. 1058 preserves a one year
statute of limitation. The RICO statute
of limitations is longer. H.R. 1058 lim-
its joint and several liability to know-
ing securities fraud; RICO does not.
The list continues.

But the point is clear, unless we
eliminate the RICO alternative, our re-
forms under this legislation will be un-
dermined.

The U.S. Supreme Court Justice,
Chief Justice Rehnquist, Justice Mar-
shall, and the Judicial Conference have
all recognized the ability of plaintiffs’
attorneys to bring meritless actions
under RICO and leverage substantial
payments for defendants through such
actions. As Justice Marshall explained
about civil RICO actions in 1985, and |
quote:

Many a prudent defendant, facing a ruin-
ous exposure, will decide to settle even a
case with no merit. It is thus not surprising
that civil RICO has been used for extortive
purposes, giving rise to the very evils that it
was designed to combat.

Mr. Chairman, we enacted civil RICO
many years ago to provide private citi-
zens with a weapon against organized
crime and racketeering. We did not in-
tend RICO to be a supplement to the
Federal securities laws. We never in-
tended to give trial lawyers treble
damages in these types of civil law-
suits.

Nonetheless, unless we adopt this
amendment, plaintiffs’ attorneys will
use RICO to evade our efforts of re-
form.

I urge all of my colleagues to support
the Cox amendment and follow through
with our promise to the American peo-
ple to provide common sense and com-
prehensive legal reform.
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Mr. TAUZIN. Mr. Chairman, | move
to strike the requisite number of
words.

Mr. Chairman, the whole purpose of
this debate, the whole purpose of this
multi-year effort to bring this issue to
the floor and eventually hopefully to
pass this bill, is to change the incen-
tives in this system, in this legal sys-
tem, to change them in a very positive
way, to create an incentive system
that says, if you find knowing fraud,
prosecute it. You will have, under
knowing fraud, under the examples il-
lustrated by several of my colleagues
on this side, you will have the full re-
course of 10(b)(5) litigation remedies at
your disposal. You will have full joint
and several liability available to you.
You sue all the parties. They are all 100
percent responsible. It is up to them to
figure out who is going to contribute to
each other in a knowing fraud case.

It says where there is not knowing
fraud—and by the way, the original
statute we are amending never talked
about anything but knowing fraud.
Courts have invented another standard
of violations of the statutes. Courts
have invented something that they
said was called recklessness, something
close to knowing. It was so close to
knowing they said that you almost had
to be believed to have known that you
were committing a fraud or you were
so reckless, you were so in fact in vio-
lation of common standards of what we
perceive to be good behavior that you
literally will be presumed to have
known.

In those cases where it is a reckless
behavior, not a knowing behavior, this
statute creates a new liability struc-
ture. It says, in those cases that you
identify the persons who were reckless.
You identify their percentage liability
or the court does eventually in the
judgment, and each is proportionately
liable for their share of the reckless-
ness, as opposed to the joint and sev-
eral liability that attaches to knowing
fraud, the guys that intend to harm
you and, in fact, do harm you.

It is the purpose of this statute to
create these two liabilities for one sim-
ple reason: Without a change in the
law, as this bill suggests, plaintiffs
will, plaintiffs’ lawyers will continue
to file these shakedown lawsuits, scat-
tershot everybody connected with the
company, everybody associated with it,
officers, board members, accountants,
lawyers, everybody connected with a
company, and then sit back and do dis-
covery and continue the litigation
until somebody says, wait a minute, we
have had enough, here is 10 cents on
the dollar. We are out of here. That has
been the practice.

If you want to discourage that, you
need to make this important change in
the way these kinds of lawsuits are
brought. Remember we are talking
about civil lawsuits. This bill does
nothing, nothing to change the author-
ity nor the responsibility of the SEC to
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prosecute claims of fraud under its en-
forcement authority already guaran-
teed in law and preserved in this stat-
ute.

What this amendment does, and it is
supported by the SEC, is to say that
plaintiff lawyers who do not like these
reforms, who want to continue bring-
ing these massive lawsuits to shake
people down, will not be able to use the
civil processes of RICO to do that.
They are going to use this reform stat-
ute. Without this amendment, this re-
form is meaningless. Lawyers can sim-
ply continue to do, as some have sug-
gested they will do, and that is use the
treble damage approach of the RICO
statute to avoid the reforms of this leg-
islation and, therefore, continue to
wreak havoc upon a legal system that
is creating some awful problems for us
in the marketplace.

We have heard through witnesses be-
fore our committee in the last Con-
gress and this Congress what some of
those awful problems are, problems in
which small companies, particularly
growth companies, who are doing their
best with a new invention to get it
going and to produce it and sell it to
the marketplace find that their stock
may jump up one day, jump down the
next. And all of a sudden they are in a
massive lawsuit, they and everybody
connected with them

Problems that we have found in com-
panies across the board where they
have said, we would like to tell you
more about our company, if you want
to invest in it, but we are afraid to tell
you anything because whatever we say
somebody is going to say we misled
you in a lawsuit next week. And we are
going to find ourselves involved in an-
other massive litigation with a lot of
court costs and legal fees.

If we do not cure those problems
soon, this legal mess created under
10(b)(5) will continue to erode the pro-
ductivity of small growth companies
who are desperately trying to employ
Americans and to produce more prod-
ucts not only for our marketplace but
for the marketplaces of the world. It is
that simple.

Lawyers who actually use this sys-
tem today and who want to fight these
reforms would love to have somewhere
else to go, some other system, and
using the civil RICO is the way they
might go. This amendment needs to be
passed.

Mr. WHITE. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, | will not take 5 min-
utes because this is really a very sim-
ple argument. If Members do not want
to reform the securities laws, then
they do not want to vote for this
amendment. But if they do want to re-
form the securities laws, this amend-
ment is absolutely essential. Why? Be-
cause the RICO statute which this
amendment would take away from ap-
plying to securities laws has become
the stealth bomber of civil litigation in
our society.
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This is a statute that is so poorly
drafted by this body that plaintiffs’
lawyers can apply it to everything but
the kitchen sink. And anybody who has
practiced law knows that the way
around an established regime in the
statutory framework is to file a civil
RICO suit because then none of the
laws apply.

That is why a statute designed to
apply to racketeering and organized
crime in 40 percent of the cases now ap-
plies to securities lawsuits. This is a
statute that is out of control. If we do
not exempt this litigation from this
statute, we will never get this job done.

Mr. Chairman, we are trying to re-
form the securities laws. Reform is des-
perately needed. | think almost all of
us acknowledge that. But if we do not
eliminate RICO, we are not going to
get this reform done.

RICO is a loophole large enough for
any plaintiff’s lawyer to drive the larg-
est Mercedes Benz through. We have to
exempt it from this statute. | urge
every single one of my colleagues who
believe in securities law reform to vote
for this amendment.

Mr. BRYANT of Texas. Mr. Chair-
man, | move to strike the requisite
number of words.

Mr. Chairman, | would like to start
by saying, | really think that the offer-
ing of this amendment today is a low
point in the operation of this House
this year. This is an amendment that
has a sweeping impact, yet we never
had any hearings on this matter. Why?
Because the committee with jurisdic-
tion over this bill, which the gen-
tleman from Texas, [Mr. FIELDS] pre-
sides over, at least the subcommittee,
does not even have jurisdiction over
RICO.

The result of that is that we are
going to hear in this debate today, we
have already heard, we are going to
continue to hear a whole series of
misstatements and a lot of remarks
that are going to be read that some-
body else wrote. Why? Because nobody
in the debate on either side knows very
much about RICO.

| used to be the cosponsor in previous
Congresses of a bill, along with a num-
ber of my colleagues on this side of
aisle and that side of the aisle, to re-
form the RICO statute. There are prob-
lems with it. But | dare say, nobody
who has spoken so far on that side of
aisle or on this side of the aisle knows
what they are. The fact of the matter
is, we never saw this amendment until
late last night. We never had any hear-
ings on it. | just have to say that bring-
ing a sweeping proposal like that to
the House that has such an enormous
impact without anybody really know-
ing what it is is, in my view, not the
way to legislate. 1 urge Members to
look at it in that light.

We have heard a number of interest-
ing statements. The last speaker a mo-
ment ago, the gentleman from Califor-
nia [Mr. Cox], has gotten up and said,
we have got to get rid of RICO. It is a
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loophole in the law. You probably be-
lieve that it is loophole in the law.
Somebody our staff told you that.
Maybe a lobbyist told you that.

But | read to the gentleman from
California [Mr. Cox] just a moment ago
and 1 will read for the benefit of this
gentleman as well, 18 United States
Code which says, ‘““Any offense involv-
ing fraud in the sale of securities is one
of the predicate acts of racketeering.”
It has been there in there from the
very beginning. It is not a loophole. It
has always been in there. Surely the
gentleman would not wish to mislead
the House. I am not sure he did not in-
tend to. We have all made mistakes.

The fact is, when you do not have
any hearings on a proposal, when it has
not been seen by anybody until the
night before the bill comes up, there
are going to be mistakes made. And
that is one of them.

We heard the gentleman from Cali-
fornia [Mr. Cox] and others stand up
and praise the SEC and say the SEC
wants this. We do not know if the SEC
wants it or not. There was language
that was sort of a side bar language in
their testimony with regard to the un-
derlying bill that made some state-
ments with regard to the need to re-
form RICO. | agree that there is a need
to reform RICO. But the fact is, the
SEC did not testify on RICO. Why?
There have not been any hearings on
RICO before the House of Representa-
tives or any of its committees this
year. So we do not know what their
clear view is of RICO.

Also they invoked the SEC. They say
we should look at these casual remarks
that they have made and apply them to
our own judgment of RICO. What about
the SEC’s opinion of the loser-pays bill
that you brought up here? They think
it is a bad idea. What about their opin-
ion of your standard of recklessness?
They think it is a bad idea. What about
the SEC’s opinion of your definition of
fraud on the market? They think it is
a bad idea. And what about the SEC’s
opinion of the pleading requirements
which you have put in the bill? They
think those are a bad idea as well.
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I note that the gentleman repeatedly
gets up and says, “It is a shame that
plaintiff just does not recover enough
in these cases.” This is a RICO statute
that provides treble damages. That is
the one you want to repeal with this
amendment. You might not have even
realized that, inasmuch as there were
no hearings, and very few people in this
debate today are going to know very
much about what the RICO statute
even says.

Finally, | think it is perhaps maybe a
symbol of this whole debate, but after
the gentleman from Michigan, Mr. DIN-
GELL, made a stirring speech condemn-
ing this whole effort, the gentleman
from California, Mr. Cox, gets up and
referred to Mr. DINGELL’s clipping, and
reads to him from the last line of the
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clipping, making it appear that some-
how the Wall Street Journal has said
the opposite of what Mr. DINGELL says.

Then Mr. DINGELL gets up and real-
izes who Mr. Cox is quoting; he is
quoting himself. Why? Because he did
not have any hearings, and he does not
have anybody else to quote. This
amendment is not based upon any
hearings, it is not based upon any ju-
risprudential, it is not based upon any
data, any economic study, it is based
upon an idea those guys had late last
night.

| urge Members to vote this amend-
ment down and restore some dignity to
the proceedings of this House.

Mr. BILBRAY. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, | happen to have
heard my colleague, the gentleman
from Michigan, mention in not too
glowing terms the concept of rascals
and rogues who had capitalized off of
certain situations in our society. My
question is as to who are the rascals
and who are the rogues.

Frankly, when we have 40 percent of
the cases under the RICO being identi-
fied as being not as the original inten-
tion to the depth of what the original
intention was supposed to come out,
Mr. Chairman, there are rascals and
rogues who would manipulate the law
for their own personal gains. This
amendment would try to rectify that
problem.

I do not think anybody who voted for
the original intention expected it to be
a free ride for those in the legal profes-
sion, to be able to dig deep into other
people’s pockets, or to be able to have
procedures that they could not use in
any other civil cases.

However, to take advantage of a law
that was meant to stop racketeering,
to take advantage of legislation that
was meant to protect the people of this
country from organized crime, truly is
immoral. Frankly, | think that this
abuse that has been recognized by the
Supreme Court is probably a good ex-
ample of why the bar associations of
this country probably are not doing
their job, and because of that, we need
to do our job here to straighten out
abuses that have become obvious, obvi-
ous to the point to where we have to
correct the well-intentioned RICO reg-
ulations.

Mr. Chairman, | think that we do
have rascals and rogues out there, a
segment of our society that refuses to
live by the rulings and the good inten-
tions that the rest of us take for grant-
ed. There are those that take a look at
legislation and say what a great oppor-
tunity not to have to play by the rules.

I think this amendment, Mr. Chair-
man, will help to straighten it out and
say we will live by the rules, and 1|
think that the amendment will say
that the rules will be set the same for
these cases.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?
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Mr. BILBRAY. | yield to the gen-
tleman from Michigan.

Mr. CONYERS. Mr. Chairman, I
thank the gentleman for yielding.

Mr. Chairman, about the gentleman’s
concern, does he know that alleged
Mafia links in securities cases would
not be prosecutable under RICO? Is
that part of his intention in repealing
RICO, as applies to securities?

Mr. BILBRAY. Of course not, Mr.
Chairman. There are 40 percent of the
cases being used under this. Is the gen-
tleman saying that 40 percent of the
cases under RICO are all racketeering?

Mr. CONYERS. No, | have no idea.

Mr. BILBRAY. Here is the point:
RICO is meant to go after racketeer-
ing. It is being misused by attorneys,
because it means they do not have to
play by the other rules.

Mr. CONYERS. If | could remind the
gentleman, we have already read the
statute on the floor. It includes as a
predicate offense securities violations.
It is in plain English, and it was there
from the first day that RICO was en-
acted into law, having passed this Con-
gress.

However, my point is, would the gen-
tleman preclude Mafia activities with
securities from being a prosecutable of-
fense under RICO? Because when we
take RICO away, we are taking away
the opportunity to prosecute Mafia in-
volvement with securities.

Mr. FIELDS of Texas. Mr. Chairman,
will the gentleman yield?

Mr. BILBRAY. | yield to the gen-
tleman from Texas.

Mr. FIELDS of Texas. Mr. Chairman,
I apologize to the gentleman on the
other side of the aisle that | do not
have the statute book with me, but as
the gentleman knows, the civil part of
RICO is just one or two sentences, and
that is that one or two sentences that
has made a number of civil actions to
be brought under RICO. That is not
what our intent is.

Mr. BILBRAY. It does not constitute
40 percent of the legislation.

Mr. FIELDS of Texas. If someone is
breaking the law, as the gentleman al-
leges, as a Mafia mobster, that person
would still be penalized under the
criminal sections of RICO.

Mr. BILBRAY. Mr. Chairman, what
we are talking about, those one or two
sentences, are being manipulated for 40
percent of the actions. | do not think
the legislation, and the gentleman was
here, probably, | was not, | cannot be-
lieve the gentleman meant for 40 per-
cent of this law to be used in this man-
ner. 1 cannot believe that was his in-
tention.

Mr. CONYERS. If the gentleman will
yield, we did not mean any percent-
ages, Mr. Chairman. Nobody had any
percentages in mind. The fact of the
matter is if the law can apply in a case
being prosecuted civilly, it ought to
apply.

Treble damages under RICO is an in-
credibly important tool, without which
we are going to be at a loss for a lot of
violations, including Mafia violations
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that are being reported in the Wall
Street Journal.

Mr. BILBRAY. | think that what the
gentleman is saying, see, the gen-
tleman is trying to use that. This law
was meant to go after the Mafia. The
fact is it is being abused.

Mr. MARKEY. Mr. Chairman, | move
to strike the requisite number of
words.

Mr. Chairman, | rise in opposition to
this amendment. This is Congress oper-
ating at its worst. The amendment
that we have here on the floor was
never considered before our committee.
There were no hearings that were
called on this issue. In fact, the statute
that we are amending right now is a
separate statute altogether, the RICO
statute. It has nothing to do with the
jurisdiction of this committee.

In fact, Mr. Chairman, this subject
was never referred to our committee
for consideration. Moreover, the Com-
mittee on the Judiciary, which does
have jurisdiction over this issue, did
not consider it, and had no witnesses
on this subject as part of the process of
bringing this bill out onto the floor.

Mr. Chairman, we can all have a de-
bate about whether or not racketeering
should be considered to cover this,
that, or another category, or potential
defendants in suits, but let us not kid
ourselves. When our subcommittee held
hearings on penny stock fraud in 1989
and 1990, we had to have our witnesses
testify with bags over their heads be-
cause of the fear of retaliation by orga-
nized crime in the penny stock market
of this country.

Mr. Chairman, for any of the Mem-
bers who think that as we talk about
racketeering, that somehow or other it
is exclusive of the securities market-
place, believe me, the penny stock
market was rife with organized crime,
so much so that there were life-threat-
ening circumstances that many of our
witnesses felt they were going to en-
counter.

Mr. Chairman, that is even apart
from the central question, though, that
we have to answer tonight: Is it proper
for this Congress to take up an issue of
such a magnitude with no hearings, in
fact, with markups before our commit-
tee, that is, a process by which we
could make amendments to the legisla-
tion, that resulted in both subcommit-
tee and full committee markups being
truncated down to a point where there
was no more than 2 or 3 hours on each
occasion, even to consider amendments
to the subject which was before us,
much less this, which was not before
us?

To then come out here with a his-
toric amendment to a separate piece of
legislation with the Committee on
Rules having a special hearing last
night to put in order a nongermane
amendment to a piece of legislation
that has nothing to do with the busi-
ness, and then asking our Members to
rush out here at 6:30 and cast a vote on
that, it is unfair. It is wrong. Congress
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should not operate this way. It is com-
pletely unnecessary.

The Committee on the Judiciary,
chaired by the gentleman from Illinois,
is fully capable of having a hearing on
RICO that considers all aspects of it,
that has witnesses coming in from the
Justice Department, from the States,
from the private bar, and from all oth-
ers to give testimony.

Congress tonight is being asked to
cast a historic vote on a subject with
no information before us except the
opinions of a few Members who have
been able to get a nongermane amend-
ment put in order. It is Congress at its
worst.

I recommend to all Members to vote
‘“no’’ on such an important subject, and
send that signal that this subject
should be sent back to the Committee
on the Judiciary so that they have
hearings on the issue, and send us out
a bill that deals with that relevant sub-
ject in a way that dignifies this most
important of all legislative bodies in
the country.

Mr. DINGELL. Mr.
the gentleman yield?

Mr. MARKEY. | am glad to yield to
the gentleman from Michigan.

Mr. DINGELL. | would like to ad-
dress, if the gentleman would permit,
the substance of the amendment, Mr.
Chairman. The amendment says ‘“‘Ex-
cept no person may bring an action
under this provision if the racketeering
activity as defined in section 1961, and
so forth, *“‘involves conduct actionable
as fraud in the purchase or sale of secu-
rities’” before the period.

What this means is if fraud involving
securities is involved in the question
that is involved in the lawsuit—

Mr. DINGELL. Mr. Chairman, | ask
unanimous consent that the gentleman
may proceed for 4 additional minutes.

Mr. COX of California. Mr. Chairman,
I object.

The CHAIRMAN. Objection is heard.

Mr. DINGELL. What this says, Mr.
Chairman, because the language of the
amendment reads as it does, is that if
you are charged in a civil suit with vio-
lation of wire laws, of narcotics, or any
of the other things which are prohib-
ited under RICO, you had better make
darned sure that you have been in-
volved in some way with securities, be-
cause then you get a wash.

This amendment guts RICO. It guts
civil suits under RICO. It should be re-
jected.

The CHAIRMAN. The time of the
gentleman from Massachusetts [Mr.
MARKEY] has expired.

(At the request of Mr. FIELDS of
Texas and by unanimous consent, Mr.
MARKEY was allowed to proceed for 3
additional minutes.)

Mr. MARKEY. Mr. Chairman, | yield
to the gentleman from Michigan [Mr.
DINGELL].

Mr. DINGELL. Mr. Chairman, just so
that we understand, because of the re-
dundant way in which the amendment
is drawn, it says that if the suit by a
citizen involves securities, you cannot

Chairman, will
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sue under RICO, so you would not be
able to sue under RICO for any of the
other things which are prohibited
under RICO: for example, murder; for
example, violation of narcotics laws;
for example, participating in a crimi-
nal enterprise of any kind, or for any
kind of interstate fraud, gambling, nar-
cotics, or whatever it might happen to
be.

Mr. Chairman, if we are going to deal
with the question of RICO reform, then
good sense says that we should deal
with it well. We ought not offer, simply
because the individual can rush into
court and say ‘‘But you cannot sue me
under RICO for gambling or narcotics
because | was involved in securities,
and the language of the Cox amend-
ment says that | can’t be sued if securi-
ties were involved.”

I do not blame the gentleman from
California for objecting, because |
would not want anybody to say these
things about me on the floor, but the
hard fact is the legislation is poorly
drawn, it is hurried to the floor with-
out proper hearings, without any intel-
ligent consideration, and it has results
far different, far broader, far worse
from the standpoint of RICO, law en-
forcement, and getting at criminals
generally. That is what is involved
here.

The amendment ought to be rejected,
if for no other reason than it is sloppy
work. It is an embarrassment to the
House. It may not embarrass the au-
thor of the amendment, but it as-
suredly embarrasses me, because | be-
lieve that this body should legislate
well and efficiently. It should legislate
wisely, so we do not surprise ourselves
with the stupid consequences of irre-
sponsible, unwise, and careless work. |
urge that the amendment be rejected.

O 1830

Mr. LEWIS of California. Mr. Chair-
man, | move to strike the requisite
number of words, and | yield to my col-
league the gentleman from California
[Mr. Cox].

Mr. COX of California.
gentleman for yielding.

I am disappointed with the intem-
perate remarks of the gentleman from
Michigan who certainly knows that we
have had ample testimony on the sub-
ject of RICO in many, many commit-
tees in this Congress over years and
years and years which | recounted
when the gentleman apparently was
not on the floor commencing in 1985,
dating all the way up to this year when
just a few weeks ago, the current Com-
missioner of the Securities and Ex-
change Commission came before our
Committee on Commerce and sup-
ported this amendment. He also has
sent a letter to the current chairman
of the Committee on Commerce sup-
porting this amendment.

I mentioned that Abner Mikva has
testified before Congress in support of
this amendment, in support of RICO re-
form. | mentioned that the Supreme
Court of the United States when it ex-

I thank the
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amined this issue 10 years ago found
that it is up to Congress to fix this
problem and both the majority and the
minority in that Supreme Court deci-
sion said that RICO is being stretched
beyond what Congress originally in-
tended in the securities area.

I even quoted from Justice Thurgood
Marshall. Thurgood Marshall was in
the dissent, in the minority in that
case, and it was Thurgood Marshall and
Justice Powell who would have voted
to limit RICO in the Supreme Court,
but we are doing it here in Congress be-
cause majority said it is really Con-
gress’ mistake, Congress should fix it.
The SEC’s general counsel has testified
in favor of this and we quoted from his
testimony. | have submitted for the
RECORD comments from judges across
America who have said that this is an
abuse. Almost all of the examples that
we just recently heard were examples
where criminal RICO, which is the
whole bulk of the statute, civil RICO is
only a few sentences, where criminal
RICO should be used.

It is certainly important that crimi-
nals be prosecuted and that is exactly
what will happen before and after this
amendment. But what we do not want
to see is for our carefully crafted Fed-
eral securities laws to be shunted aside
and instead for people to be able to use
a statute never intended to apply in
these civil cases in this way so that
they can get treble damages, some-
thing not provided for in our securities
laws, so that they can get discovery
going all the way back 10 years to show
a pattern which is part of RICO, not
part of the securities laws, and in short
so they can gin up settlements where a
settlement is not in order.

This is exactly the kind of securities
litigation fraud that we are here to
punish and we certainly should not do
anything that would permit it to con-
tinue.

I urge my colleagues very strongly to
support his amendment. If there are no
further comments, | would ask for a
vote.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from California [Mr. Cox].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. FIELDS of Texas. Mr. Chairman,
| demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 292, noes 124,
answered ‘“‘present’” 1, not voting 17, as
follows:

[Roll No. 209]
AYES—292

Ackerman Ballenger Bilirakis
Allard Barcia Bishop
Andrews Barr Bliley
Archer Barrett (NE) Blute
Armey Bartlett Boehlert
Bachus Barton Bonilla
Baesler Bass Bono
Baker (CA) Bateman Boucher
Baker (LA) Bereuter Brewster
Baldacci Bilbray Browder
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Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clement
Clinger
Clyburn
Coble
Coburn
Collins (GA)
Combest
Cooley
Costello
Cox

Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis

de la Garza
Deal
DelLauro
DelLay
Deutsch
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Doyle
Dreier
Duncan
Dunn
Durbin
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Eshoo
Evans
Everett
Ewing

Farr
Fawell
Fazio
Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox

Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Gunderson

Abercrombie
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bonior
Borski

Gutknecht
Hall (TX)
Hamilton
Hancock
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hoyer
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson, Sam
Jones
Kasich
Kelly
Kennelly
Kim

King
Kingston
Klug
Knollenberg
Kolbe
LaHood
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Lipinski
Livingston
LoBiondo
Lofgren
Longley
Lucas
Maloney
Manzullo
Martini
Mascara
McCollum
McCrery
McHugh
Mclnnis
Mcintosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Minge
Moakley
Molinari
Mollohan
Montgomery
Moorhead
Moran
Morella
Myers
Myrick
Neal
Nethercutt
Neumann
Ney
Nussle
Orton
Oxley
Packard
Parker
Paxon

NOES—124

Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Clay
Clayton
Coleman
Collins (IL)
Collins (MI)

Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Roukema
Royce
Salmon
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Schumer
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stockman
Stump
Talent
Tanner
Tate
Tauzin
Taylor (NC)
Tejeda
Thomas
Thornberry
Thornton
Thurman
Tiahrt
Torkildsen
Torricelli
Traficant
Upton
Vento
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Ward
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf

Young (AK)
Young (FL)
Zeliff
Zimmer

Conyers
Coyne
Cramer
DeFazio
Dellums
Dicks
Dingell
Dixon
Doggett
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Engel Levin Rivers
Fattah Lewis (GA) Roemer
Fields (LA) Lincoln Roybal-Allard
Filner Luther Rush
Foglietta Manton Sabo
Ford Markey Sanders
Frost Martinez Schroeder
Furse Matsui Scott
Gejdenson McCarthy Serrano
Gephardt McDermott Skaggs
Gonzalez McHale Slaughter
Gordon McNulty Stark
Green Meehan Stokes
Gutierrez Menendez Studds
Hall (OH) Mfume Stupak
Hastings (FL) Miller (CA) Taylor (MS)
Hefner Mineta Thompson
Hilliard Mink Torres
Hinchey Nadler Towns
Jackson-Lee Oberstar Tucker
Jacobs Obey Velazquez
Johnson (SD) Olver Visclosky
Johnson, E.B. Ortiz Volkmer
Johnston Owens Waters
Kanjorski Pallone Watt (NC)
Kaptur Pastor Waxman
Kennedy (MA) Payne (NJ) Williams
Kennedy (RI) Pelosi Wise
Kildee Pomeroy Woolsey
Kleczka Rahall Wyden
Klink Reed Wynn
LaFalce Reynolds
Lantos Richardson

ANSWERED “PRESENT”"—1

Lowey
NOT VOTING—17
Boehner Jefferson Norwood
Condit Largent Rangel
Flake McDade Rose
Gibbons McKinney Roth
Greenwood Meek Yates
Hansen Murtha
0 1851
The Clerk announced the following
pairs:
On this vote:

Mr. Largent for, with Mr. Flake against.

Mr. Roth for, with Mr. Jefferson against.

Messrs. JOHNSON of South Dakota,
GENE GREEN of Texas, and LEVIN
changed their vote from ‘“‘aye’ to ‘‘no.”’

Ms. LOFGREN and Messrs. PETER-
SON of Florida, THORNTON, and
MOAKLEY changed their vote from
““no’ to “‘aye.”

So the amendment was agreed to.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mr. LARGENT. Mr. Speaker, had | been
present for the following votes on Tuesday,
March 7, 1995, | would have voted as follows:

On House Resolution 105, agreeing to the
resolution—"yea.”

On the Cox amendment to H.R. 1058, to
prohibit claimants from bringing securities law-
suits under Racketeer Influenced and Corrupt
Organizations [RICO] Act—"yea.”

AMENDMENT OFFERED BY MR. FIELDS OF TEXAS

Mr. FIELDS of Texas. Mr. Chairman,
| offer a technical amendment.

The Clerk read as follows:

Amendment offered by Mr. FIELDS of
Texas: Page 9, line 5, strike ‘“‘verifies” and
insert ‘‘certifies”.

Page 11, line 21, and page 13, line 20, strike
‘‘any settlement” and insert ‘“‘any proposed
or final settlement”.

Page 12, line 9, insert ‘“‘per share’” after
‘“potential damages”’.

Page 14, beginning on line 18, strike ““The
order shall bar’”” and all that follows through
line 23, and insert the following:

The order shall bar all future claims for
contribution arising out of the action—
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“(A) by any person against the settling de-
fendant; and

““(B) by the settling defendant against any
person older than a person whose liability
has been extinguished by the settling defend-
ant’s settlement.

Page 16, line 20, insert ‘“‘section 10(b) of”’
after ‘“‘under”.

Page 17, line 6, insert ‘‘to state’ after ‘“‘or
omits’’.

Page 17, line 25, strike “‘or sellers” and in-
sert ‘‘, sellers, or security holders™.

Page 18, line 2, strike ‘““‘consciously”.

Page 19, line 25, insert ‘‘knowledge and”’
after ‘‘paragraph (1),”.

Mr. FIELDS of Texas (during the
reading). Mr. Chairman, | ask unani-
mous consent that the amendment be
considered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Texas?

There was no objection.

Mr. FIELDS of Texas. Mr. Chairman,
this amendment contains only tech-
nical and conforming changes that
have been agreed to by the majority
and minority.

The amendments clarify that disclo-
sure is required for both proposed and
final settlements, and that such disclo-
sures includes a statement of potential
damages per share. They also prevent
settlement discharge bar orders from
prohibiting a defendant from using an
indemnification agreement or suing a
subordinate. The amendments clarify
that the new section 10A applies only
to actions under old section 10(b) and
make certain other technical and con-
forming changes.

Mr. MARKEY. Mr.
the gentleman yield?

Mr. FIELDS of Texas. | yield to my
friend, the gentleman from Massachu-
setts.

Mr. MARKEY. Mr. Chairman, | thank
the gentleman for yielding.

Indeed this amendment does include
several technical changes which have
been agreed upon between the majority
and the minority, and we would rec-
ommend them to the full committee.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Texas [Mr. FIELDS].

The amendment was agreed to.

Mr. BLILEY. Mr. Chairman, I move
to strike the last word.

Mr. Chairman, | am about to make a
motion that the committee do rise, but
before doing so | would like to an-
nounce that when the Committee re-
turns to this measure tomorrow, the
first order of business will be the
amendment of the gentlewoman from
California [Ms. EsHO0O].

Mr. Chairman, | move that the Com-
mittee do now rise.

The motion was agreed to.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mrs.
VUCANOVICH) having assumed the chair,
Mr. ComMBEST, Chairman of the Com-
mittee of the Whole House on the State
of the Union, reported that that Com-
mittee, having had under consideration
the bill (H.R. 1058) to reform Federal

Chairman, will
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securities litigation, and for other pur-
poses, had come to no resolution there-
on.

REPORT ON RESOLUTION PROVID-
ING FOR CONSIDERATION OF
H.R. 956, COMMON SENSE LEGAL
STANDARDS REFORM ACT OF
1995

Mr. LINDER, from the Committee on
Rules, submitted a privileged report
(Rept. No. 104-69) on the resolution (H.
Res. 108) providing for consideration of
the bill (H.R. 956) to establish legal
standards and procedures for product
liability litigation, and for other pur-
poses, which was referred to the House
Calendar and ordered to be printed.

PERMISSION FOR SUNDRY COM-
MITTEES AND THEIR SUB-
COMMITTEES TO SIT TOMORROW
DURING THE 5-MINUTE RULE

Mr. HASTERT. Mr. Speaker, | ask
unanimous consent that the following
committees and their subcommittees
be permitted to sit tomorrow while the
House is meeting in the Committee of
the Whole House under the 5-minute
rule. The Committee on Banking and
Financial Services; the Committee on
Economic and Educational Opportuni-
ties; the Committee on Government
Reform and Oversight; the Committee
on House Oversight; the Committee on
International Relations; the Commit-
tee on National Security; and the Com-
mittee on Transportation and Infra-
structure.

It is my understanding that the mi-
nority has been consulted and that
there is no objection to these requests.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

Mr. DOGGETT. Mr. Speaker, reserv-
ing the right to object, we have con-
sulted with the ranking minority mem-
ber of each of those committees and
have no objection to their meeting
while the House is in session.

Madam Speaker, | withdraw my res-
ervation of objection.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Illinois?

There was no objection.

O 1900

SPECIAL ORDERS

The SPEAKER pro tempore (Mrs.
VUCANOVICH). Under the Speaker’s an-
nounced policy of January 4, 1995, and
under a previous order of the House,
the following Members will be recog-
nized for 5 minutes each.

WE NEED A NEW ECONOMIC
NATIONALISM

The SPEAKER pro tempore. Under a
previous order of the House, the gen-
tleman from Missouri [Mr. GEPHARDT]
is recognized for 5 minutes.
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Mr. GEPHARDT. Madam Speaker, |
rise today to call my colleagues’ atten-
tion to an important finding in last
week’s issue of Business Week.

I am speaking of an economic reality
which may be new to the business press
in the United States—but has been
plaguing millions of hard-working mid-
dle-class families for more than 16
years.

The simple fact is corporate profits
are surging, but the working people
who stand behind those profits are see-
ing their incomes fall.

That is why Business Week concluded
in an editorial, and | quote,

The middle class has shouldered much of
the pain * * * that has made Corporate
America so productive and competitive in
global markets. Now is the time for the mid-
dle class to share in the fruits of higher pro-
ductivity.

When you look at the facts, it is
clear that we are in the midst of a pow-
erful business boom. Business Week re-
ports that, despite the Federal Re-
serve’s efforts to halt our economy,
corporate profits among 900 leading
companies grew by an astonishing 71
percent in the fourth quarter of 1994.

Profits grew by a whopping 41 per-
cent for all of 1994, the biggest increase
since Business Week began keeping
these statistics back in 1973.

But while business has never been
better, for middle-income families, the
economic crunch continues.

Business Week reports that American
household wealth has actually fallen
by about half of 1 percent—only the
eighth time it has dropped in 30 years.

This is something to which attention
must be paid, especially by those who
talk about family values.

Look at what is happening to the
families that have given up every
minute of family time while parents
work two, three, even four jobs. How
can you build a strong family when you
are working day and night just to pay
the bills?

When | was growing up in the 1950’s,
America brought a higher standard of
living to a growing number of our peo-
ple.

As profits flourished, the people be-
hind those profits saw their real wages
rise.

But today, working people cannot
even expect to share in the fruits of
their own labor.

The statistics are as plain as day.
From 1947 to 1973, American workers
gave their companies an almost 90 per-
cent increase in productivity, and in
return, their real wages increased by
nearly 99 percent. They got as much as
they gave.

But from 1973 to 1982, workers got
only half as much of an increase in real
wages as they gave in new productiv-
ity. And from 1982 through last year,
they got only a third as much as they
gave in real productivity.

For Democrats, the single, simple,
fundamental task of our party—in this
Congress, in this decade, in this gen-
eration—is to fight for the standard of
living of working families and the mid-
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dle class. We must heed the words of
Business Week, and help the middle
class to share in the profits and fruits
of higher productivity.

That means that we must question a
boom in which Wall Street is strong,
but Main Street is still weak.

It means we must challenge an econ-
omy in which the Dow Jones keeps ris-
ing through the roof, but family for-
tunes keep falling through the floor.

And it means that the American peo-
ple have to decide which political party
is willing to stand up and fight for
them—and which political party is
standing in their way.

Democrats believe in a substantial
minimum wage increase—because you
cannot support a strong economy, let
alone your own family, on $8,500 a year.
People ought to be paid more if they
are working than if they are on wel-
fare, and too often, we know that is not
the case today.

Republicans not only oppose a mini-
mum wage increase, House Republican
Leader Dick ARMEY wants to abolish
the minimum wage altogether. | ask
Mr. ARMEY or those who agree with
him, could you raise a family on $8,500
a year?

Democrats believe that a capital
gains tax cut is not the first priority,
that we need a middle-class tax cut, to
build up the community of consumers
who buy America’s products.

Republicans not only oppose a mid-
dle-class tax cut, they want to give
that tax break to the wealthiest inves-
tors, forcing deep cuts in the programs
working Americans need most; school
lunches for children, food stamps, So-
cial Security, Medicare.

Democrats believes that global-
ization of our economy should not
mean the pauperization of our middle
class. It should not mean throwing our
workers into roller-coaster competi-
tion with third-world workers who earn
as little as a dollar a day.

And it does not have to mean that, if
we change the way we do business, both
home and abroad.

We need a new economic internation-
alism, to bring the third world into the
global economy, without submerging
developed nations into the third world,
to lift them up, without dragging our-
selves down.

We need a new economic national-
ism. Not an effort to isolate ourselves,
but a commitment by business, labor,
and government to hard-working, mid-
dle class families here at home.

We need a commitment to the notion
of ‘““Pay for Performance’”—ensuring
that productivity, quality, and creativ-
ity profit the people who are actually
providing it. A powerful study by
Laura Tyson and David Levine shows
that if you reward workers’ good re-
sults, you get even more progress. In
the coming months, | will offer legisla-
tion to en